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“to serve 
with bond” 


When you need a bond for 
yourself or a client, the sur- 
est way to obtain the instru- 
ment you want, when you 
want it and in a form accept- 
able to the Court, is to call the 
local F&D representative. 
You will find him always 
ready and glad to serve you, 
regardless of the size of the 
premium involved, and you 
will have the satisfaction of 


knowing that he is backed 
by the ample resources and 
extensive facilities of Amer- 
ica’s foremost bonding com- 
pany...a company that has 
specialized in furnishing 
Court and Fiduciary Bonds 
since 1890. 


(B) 


FIDELITY AND SURETY BONDS, BURGLARY, 
ROBBERY, FORGERY AND GLASS INSURANCE 


FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 


Founded 1890 - Baltimore, Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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HEN thinking of patents, 

the average person thinks 
of the patents covering rather 
silly or freak inventions, such 
as eyeglasses for near-sighted 
chickens, a traveling grandstand 
that follows the horses around a 
race track, an alarm clock for 
heavy sleepers which drops a 
rope to tickle the nose of the 
Bsleeper at a certain time to 
arouse him, and such as the 
bathtub with a built-in ash tray, 
invented and patented by a 
colored girl who ran a beauty 
shop on Central Avenue, Los 
Angeles. 


The more important patents, 
however, as a general rule, are 
those that are very little known 
by the public generally. These 
cover important automatic ma- 
chinery, important electrical and 
mechanical devices and new 


















































































ABOUT PATENTS! 


By C. G. STRATTON, 
of the Los Angeles Bar 
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chemical combinations and proc- 


esses. One~-patent that was cer- 
tainly honored more in its breach 
than in its observance was the 
patent on the ordinary cafeteria, 
which patent only expired in 
1933. There were 26,000 in- 
fringers upon that patent when 
it expired! 

No reference to patents would 
seem complete without telling 
again the story of the Congress- 
man who, in 1858, introduced a 
bill into Congress to abolish the 
Patent Office, on the ground, he 
said, that all important inven- 
tions that were going to be in- 
vented had been invented. We 
seem to have had farsighted Con- 
gressmen in Congress in those 
days too. 

We need only to look around us 
to see many inventions that have 
been conceived since 1858, such 
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as automobiles, aeroplanes, ra- 
dios, movies, dive bombers, tele- 
phones, electric lights, and 
Mickey Mouse. 


Abolish Patent Office? 


In order that this pre-Civil 
War Congressman might not be 
placed in too bad a light, we 
should ask ourselves today, in 
the year of our Lord, 1946: 
should we abolish the Patent Of- 
fice today on the ground that 
every important invention that 
is going to be invented has been 
invented? 

Let us look into the crystal 
ball at what is happening eighty 
years from now. I see your 
great-grandson sitting in his liv- 
ing room. Of course, he has a 
television set, but it not only 
transmits sound and pictures, 
but also color. 

This great-grandson’s living 
room is not only air conditioned 
to regulate heat and cold, but its 
air conditioning device has a 
gadget by which he can intro- 
duce more oxygen into the air. 
He has been analyzed by his phy- 
sician who has told him the opti- 
mum amount of oxygen that 
should be in the air for his par- 
ticular well-being. 

John D. Rockefeller prolonged 
his life by getting under an oxy- 
gen tent several times a week, 
aud experiments have shown 
that drunks can be sobered up 
more quickly in an atmosphere 
super-charged with oxygen. 
Therefore, this great-grandson 
of yours has this principle ap- 


plied to his air-conditioning unit. 

There is a noise filter on the 
great-grandson’s home, which 
keeps out noises. He has a wire- 
less pocket telephone, but even 
more than that, it is a visual tele- 
phone, so that he can see the per- 
son with whom he is talking. 

The roof of this great-grand- 
son’s home is round, or dome- 
shaped. This is his air field. 
His helicopter rises from it ver- 
tically. 


Mechanical Stenographer 


At this great-grandson’s office, 
he has a mechanical stenog- 
rapher. He merely dictates his 
letters into a machine and they 
come out all typewritten. This 
is not so awfully outlandish, for 
the “Scientific American” is the 
authority that such a machine 
was more or less satisfactorily 
made in 1896 and another one in 
1916. Naturally, in the years to 
come there will be resistance 
against this invention because it 
takes the glamor out of business! 

Moreover, this great-grandson 
does not eat food such as we 
know it. When his physician 
analyzed him, he had certain 
amounts of proteins, carbohy- 
drates, etc., prescribed for him. 
Therefore, this great-grandson 
eats pill No. 12 for breakfast, 
pill No. 52 for luncheon, and pill 
No. 148 for supper. 

Another radical change is that 
this great-grandson does not 
need sleep. We are told that 
when we become tired, glycogen 
in our blood turns to lactic acid, 
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and when we rest this lactic acid 
turns back to glycogen. This 
great-grandson does not rest to 
make this change. He merely 
takes a pill or an intravenous 
injection, whereby the lactic acid 
of his blood is chemically turned 
back to gyleogen. Of course, 
since the great-grandson does 
not sleep or rest, beds have been 
eliminated! 

This is admittedly just a pipe 
dream. The future may, and 
probably will not be anything at 
all like this, but it is stated with 
positive assurance that the fu- 
ture will be as different from to- 
day as today is from 1858; in 
fact, future inventions should 
come more rapidly than they 
have in the past, because every 
time a new field of invention 
is opened up, hundreds or thou- 
sands of new inventions are 
made in that field. It took far 
longer to invent the common 
screw, in the history of mankind, 
than it has taken since to invent 
the most complicated automatic 
machine that we have today. 

The Patent Office is bursting 
with new ideas that have not yet 
been adopted. Patents are be- 
ing granted at the rate of ap- 
proximately 30,000 a year, or 
about 500 to 600 new patents 
every week. 






































Patent Medicines Unpatented 


A common error in patent law 
is the thought that so-called pat- 
ent medicines are patented. In 
most instances, this is untrue. 
The names of most patent medi- 
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cines are registered in the Unit- 
ed States Patent Office as trade- 
marks, such as “Tanlac,” “Lydia 
E. Pinkham’s Vegetable Com- 
pound,” ete. This is probably 
where the word “patent” arose 
in connection with most pro- 
prietary medicines. 

The personal friends of a pat- 
ent attorney are convinced that 
he is bound to get rich; that all 
he has to do is sit behind his desk 
and wait for a revolutionary in- 
vention to be presented to him by 
a poor but clever inventor who 
is badly in need of funds; that 
upon buying an interest in such 
an invention, it is only a ques- 
tion of time before said patent 
attorney will retire wealthy. 

It may be a striking condem- 
nation of human foresight, but 
a patent attorney can no more 
predict with certainty which in- 
ventions of today will be com- 
mercial successes ten years from 
today, than a real estate man can 
positively predict which way, or 
how much, the city is going to 
grow in ten years. This is be- 
cause a patent attorney cannot 
tell which direction civilization 
is going to take in the future. 

Another popular error in pat- 
ent law is that an idea (of a 
desirable result) is patentable. 
Such an idea is not patentable, 
but the means by which the idea 
is carried into effect may be pat- 
entable. For instance, as a dem- 


onstration, take an empty tin 
can from which your wife has 
served you some food. You had 
better do this after dinner. 
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Wash the can and dry it. Then 
turn the can with the open end 
down upon a white sheet of 
paper. Then open the upper, 
closed end of the can with your 
wife’s can opener. 


Everybody Eats Metal 


Then lift the can from the 
white sheet of paper, and you 
will see a ring of dark metal fil- 
ings that you have cut from the 
can and dropped on the white 
sheet of paper under the can. If 
it happens to be a cheap can 
opener that your wife bought 
from a five-and-ten-cent-store 
before the War, the results will 
be all the “better.” The cheaper 
the can opener the poorer its 
metal, the duller it has gotten 
with use. The duller it is, the 
larger these metal filings will be. 

In other words, this is what 
one eats when one opens a tin 
can with a dull can opener, and 
there must be millions of awfully 
dull ones throughout these Unit- 
ed States. 


Now it would be a good idea 
if some one would invent a can 
opener that would catch these 
metal particles. That’s a good 
idea, but it is only an idea of.a 
desirable result and is not pat- 
entable. Then an inventor comes 
along with the idea of having a 
can opener with a magnetized 
blade that will magnetically re- 
tain these filing on the blade 
while opening a can, and prevent 
them from falling into the food 
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FFICIAL” 


THE SEAL TO PLEASE YOUR CLIENTS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 
Clients gravitate toward a lawyer who furn- 
ishes them with this light, fast, modern seal 
in place of the old-fashioned heavy and 
cumbersome seal — especially when it does 
more and better work. Get it from your 
stationer or marking device dealer or order 
it from... 


Meyer ¢ Wenthe 


= 


in thecan. That would be a pat- 
entable invention, if it were only 
new, but it’s already patented. 

Think what a good advertising 
man could do with that inven- 
tion! He could make the public 
afraid to eat from cans, unless 
they used his magnetic can open- 
er. That invention ought to be 
worth a lot to the can companies 
—to suppress. 


To save this wrath of the can 
companies from your petitior- 
er’s head, let it be quickly said 
that the American people appear 
to be thriving quite well upon its 
diet of metal filings. That must 
be the “iron” we hear so much 
about in spinach, 
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TRIALS OF A CHAIRMAN 


By DAVID F. MAXWELL 


Chairman, American Bar Association Committee on Unauthorized Practice 


of Law -:- Member Philadelphia Bar 


-:- From Unauthor- 


ized Practice News, Second Quarter, 1946 


HAIRMEN of Committees on 
Unauthorized Practice of 
the Law are always being con- 
fronted with the problem of how 
to proceed and in what manner, 
but we believe a well known 
Chairman of an active state com- 
mittee submits the best and most 
recent. We pass it on. 
The particular Chairman ob- 
served the followirfg advertise- 
ment in a rural newspaper: 


“NOTICE 


“IT am going to 
the winter months but will be 
back by Income Tax return time. 
Your wills, your deeds or con- 
tracts. And remember this I 
never have had a will, deed or 
contract contested. Pay no at- 
tention to what the speaker told 
you a few weeks ago. Lawyers 
do make mistakes. I will be 
back and on the job as soon as 
old grim winter has taken flight. 

“Thank you, 


“WILLS, DEEDS AND 
CONTRACTS.” 
In all seriousness the Chair- 


man wrote the party in question 
calling attention to the fact that 


it was improper for him to en- 
gage’ in the practice of the law, 
not being a duly licensed attor- 
ney; whereupon the following 
letter was received: 


“___. 1946 
“Dear Sir: 


“Your letter was forwarded 
from —. I expect to re- 
turn home about March 1, I then 
will take up the Dictionary, the 
Statute, and the Holy Bible, to 
see if I can search words that 
will enable me to tell you just 
what I think of you and IT. In 
the meantime I shall refrain 
from advising my friends what 
Church they shall attend, nor ad- 
vising you to go chase yourself. 
for what would be “I suppose” 
Unauthorized practice of Law. 
I always supposed lawyers be- 
lieved, every Tub should stand 
upon its own bottom, but if you 
are out of a bottom you can set 
on mine. I never like to see a 
big boy step upon a little bug, I 
feel fine, Sincerely yours, 
No.1, —_—__— —” 


Now just what would you do? 
“Can you top it?” 
7 





The Lawyer’s Greatest Client and 
the Issue Confronting Him* 


By SAMUEL D. JACKSON, Fort Wayne, Indiana 


Condensed from Tennessee Law Review, February, 1946 
s 


Oe ison that you were today 


in some cosmic court having 
jurisdiction throughout the 
whole of the created realm. In 
that great and high court hav- 
ing jursidiction everywhere, 
mankind, the inhabitant of this 
footstool, is charged with not 
being worthy to be saved. Sup- 
pose now that you are selected 
as counsel for him—and indeed, 
you are. 

The client, collective man- 
kind, will be accused of brutali- 
ty and stupidity and greed, of 
littleness, superstition, arro- 
gance, vulgarity, injustice, cor- 
ruption, degradation, moral dis- 
integration, and, to cap it all, 
cowardice. As you stand there 
with your client before that 


* Address delivered before the Bar 
Association of Tennessee on Novem- 
ber 2, 1945. 
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imaginary sunlit marble throne 
of justice, the naked charge sep- 
arate and apart from the spec- 
ifications is enough to make you 
tremble in your boots and leap 
at the chance to grab the bur- 
den of the issue and prove that 
he is indeed different from what 
he is charged with being; that 
he is kind and intelligent and 
unselfish and magnanimous, tol- 
erant, humble, pure and brave. 

But as you stand there to hear 
the charge against the client 
whom you are appointed to de. 
fend, there breaks through all 
of the things that plagued Ham- 
let. Your ears will be full to 
overflowing with the testimony 
against him. 

You have a great cause to 
sustain. But first, to complete 
the averments, they are going to 
tell us about Cain and Judas 
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and Ivan the Terrible and Al 
Capone and Adolph Hitler. 
They’ will parade across the 
pages of that indictment every 
felon, every zealot, traitor, big- 
ot, drunkard, the thankless 
child and thoughtless parent, 
the imbecile, the tyrant, and all 
of the diseased. of mind and 
body. Those are exhibits, or will 
be, against us. We will be 
charged by them recounting the 
Children’s Crusade, the fall of 
Rome, the slaughter of the in- 
nocents, the smelling flesh of 
burning witches, the Huns and 
Vandals of every generation, 
screams from dungeons, and the 
atrocities of all who have stalked 
through blood to mount a 
throne. They will all come back 
tous. Experts who will be will- 
ing to testify against us will be 
giving their opinions. There 
will be the defamers of humani- 
ty, the cynics, the iconoclasts, 
and the arrogant. 

Why do you suppose Robert 
Burns, that old Scotchman we 
love so much and read about 
who could have written and did 
write so many beautiful things, 
ever wrote: 


“Man’s inhumanity to man makes 
countless thousands mourn.” 


They are going to quote that 
against us when we are defend- 


ing humanity in that great 
court. They are going to quote it 
against us, word, volume, page 
and line, those words by our be- 
loved poet. 


But here’s the thing. We are 
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beginning to get a little en- 
couragement now right out of 
that sample that we thought to 
be a bad exhibit, as so often- 
times happens in the trial of a 
lawsuit. Did you ever stop to 
think what the significant part 
of that quotation is? Let me 
give you the quotation again: 


“Man’s inhumanity to man makes 
countless thousands mourn.” 


The significant part of it is that 
man can mourn and man does 
mourn, so we look there for en- 
couragement. Out of the salty 
residue of tears there springs 
the triple alchemy of remorse, 
aspiration and resolution, which 
transmute' indifference into 
charity, hate into love, and iner- 
tia into action. 

We’ve got some happy things 
to say about mankind, if you on- 
ly want to know it. Mankind 
created music. I heard a tune 
being played. It was the beauti- 
ful “Blue Danube.” As I heard 
the strains of that music I was 
afloat on a beautiful vessel on a 
broad, sweeping blue stream. I 
could see the sunlight coming 
down over the hills and tinting 
this and that, and sometimes I 
could see the choppy places on 
the river where the wind had 
struck, and again it was a glassy 
brightness. I got into the swift 
currents around the bend, and I 
got into the still places on the 
near side, and I had more pleas- 
ure listening to that music and 
I had a finer voyage in my imag- 
ination in a few minutes than I 
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could ever have had in an actual 
boat, and I was free from all the 
muddy and sordid and ugly de- 
tails of the river itself and I 
could fly like an angel in my 
imagination, because I had a 
great ride while I heard that 
music and it cost me not a pen- 
n 
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y. 

Well, so what? That, sirs, 
was because there was a man 
by the name of Johann Strauss 
who was willing to work his life 
out in order that through the 
majesty of his rhythm and har- 
mony and his creative genius 
uncounted thousands if not mil- 
lions of men and women then 
unborn might enjoy something 
sweet for which he could reach 
into the great unknown, into the 
infinite goodness of God, and 
bring to people who couldn’t cre- 
ate for themselves. 


I have always been interested 
in Andrew Jackson. I go some- 
where and now and again I seea 
monument to Andrew Jackson. 
I think I’ve dreamed about him 
a great deal, tried to compre- 


hend something about what 
there could be in that man to 
make him the epitome and the 
personification of this experi- 
ment in democracy, in free gov- 
ernment upon a new continent, 
which is uniquely his place in 
the history of mankind. But I 
look at his features and I look 
upon the lines of his body and 
the action displayed, and I real- 
ize that by looking at a monu- 
ment of him I can find out more 
by looking on his face what he 
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was like than by reading books, 
because somebody that was 
skilled. with a chisel worked on 
stone or in plaster of Paris and 
modeled into bronze. Whenever 
I see one of those monuments, 
wherever it is, wherever I trav- 
el and look at it, I stop a minute, 
and it seems to me that I am a 
debtor to that unknown sculptor 
who gave me not only the bless- 
ings of his art but also the bless- 
ings again of the man himself. 
An artist I do not know, whose 
wage I did not pay, brought for 
me out of the generations past 
a benediction from a_ great 
American and made me better 
because I stood in the presence 
of the stone, or of the bronze. 
That unknown man is one whom 
we bring to this great high court 
as an exhibit saying that man- 
kind is worth being saved. 

We have some witnesses who 
will give testimony on our be- 
half. There will be Moses with 
his tablets of stone, Martin 
Luther blazing the way for the 
Knoxes and the Calvins, Con- 
fucius writing the laws of man’s 
intrinsic nature, Joan of Arc out 
of the fire, Woodrow Wilson 
who saw the light of heaven 
shining on his blade, Socrates 
draining the world’s cup of bit- 
terness and giving back a bigger 
cup of his wisdom, all the great 
lawyers of the past and the 
great jurists and the dreamers, 
Keats and Shelley, the wooden 
shoes that you see in the picture 
of the Angelus, Thomas Jeffer- 
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son writing copybook maxims 
about government of, by and 
for the people for Thomas Lin- 
coln’s awkward Kentucky boy to 
state to all the other states- 
men who were to succeed him, 
the forty-niners, Sam Houston, 
and all of the heroes of this 
war. We shall have these wit- 
nesses and many more. 

Against blasphemies we shall 
set off “Peace on earth, good will 
to men.” Against the felon we 
shall set off the just judge. 
Against ignorance we shall set 
off the universities and schools 
and the millions of teachers of 
the young. Against intolerance 
and superstition we shall set off 
the devout pulpits bearing like 
Atlases upon their backs the 
Holy Bible. Against cheapness 
and vulgarity we shall set off 
the Red Cross and the unnum- 
bered other organizations that 
build character in men. Against 
corruption we shall set off the 
myriads of honest men whom 
the spoils of office cannot buy. 
Against avarice we shall set off 
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the philanthropist and the phi- 
losopher and that mud-spattered 
saint, the country doctor. And 
against selfishness we will bring 
into court a little Irish woman, 
that neighborhood angel who al- 
Ways assuages your bereave- 
ment with a fresh cherry pie. 
We shall match Pilate with Paul, 
the Benedict Arnolds of the 
world with the George Wash- 
ingtons of the world, persecu- 
tion with Easter. The darkness 
of those Children’s Crusades we 
shall dispel with the altar fires 
of Asia and the million lighted 
Chirstmas trees. 

With all due respect to every 
other profession I have yet to 
find a field in which ethics, the 
fine flower of all the sweetness 
in which we have not worked 
hard enough, is more seriously a 
part of the fibre and the force of 
a man than in the field of law. 
My message is: this is your re- 
sponsibility and you are elected 
to defend mankind, whether you 
like or not. The assignment is 
yours. 


Flu 
St. Peter: “How did you get here?” 


Sinner: “Flu.” 


Protection 
The candidate for the office of sheriff was defeated igno- 


miniously. 


He got fifty-five votes out of a total of thirty- 


five hundred, and the next day walked down Main Street 
with two guns hanging from his belt. 
“See here,” some fellow citizens told him, “you were not 
elected sheriff, and you have no right to carry guns.” 
“Listen,” he replied, “a man with no more friends than 
I’ve got needs to carry guns,” 
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WHAT IS A GIFT? 


By HERBERT RAND* of the New York City Bar 


Condensed from 
| Kentucky Law Journal, January, 1946 | 


HEN Don Quixote tilted 

with the windmills, he 
could reply upon one favorable 
constant :—the mill-sails whirled 
with the wind in only one direc- 
tion, and. our Knight-errant 
could therefore brace himself for 
the shock of collision. What if 
the mill were so erratic that its 
arms could at any moment turn 
in reverse; if some of its arms 
could turn counter to the others; 
and if, at the same time, any of 
them could bend over with terri- 
fying suddenness and deal a di- 
rect blow? Might not our hero 
have felt that this form of com- 
bat was “too dreadful and un- 
equal” to be encountered? The 
taxpayer in his quest for victory 
before the Supreme Court finds 
himself engaged in just such 
combat. 

The decisions of Commissioner 
v. Wemyss, 324 US 303, 89 L ed 
958, 156 ALR 1022, 65 S Ct 65, 
and its companion case of Mer- 
rill v. Fahs, 324 US 308, 89 L ed 
963, 65 S Ct 655, contain many 
surprises and are excellent ex- 
amples of judicial legislation 


* A.B., College of the City of New 
York; LL.B., Brooklyn Law School of 
St. Lawrence University, 1930. Ad- 
dress: Kaye, Scholer, Fierman & 
Hays, 149 Broadway, New York. 
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by resort to unorthodox statu- 
tory interpretation. Mr. Justice 
Frankfurter wrote the opinions 
of the Court and characterized 
the Merrill decision as being an 
effort to bar “another and need- 
less complexity” from being in- 
troduced into “this already irk- 
some situation.” The Court 
succeeded in its immediate ob- 
ject, but it remains to be seen 
whether it has not created the 
basis for a host of new tax prob- 
lems even more complex and irk- 
some than those from which it 
sought escape. 

As the jester’s gibes served 
the king by reminding him that 
he was only the king, each law- 
yer and student can serve the 
Court by reminding it that it is 
not the Legislature. 

The gift tax statute refers to 
transfers of property “by gift.” 
It also provides that if “‘prop- 
erty is transferred for less than 
an adequate and full considera- 
tion in money or money’s worth, 
then the amount by which the 
value of the property exceeded 
the value of the consideration 
shall be deemed a gift 


” 


Neither the Internal Revenue 
Code nor the Regulations define 
the word “gift.” 





served 
m that 
h law- 
ve the 
at it is 


CASE AND 


In both of these recent cases, 
the Court had to consider the 
meaning of the word “gift” as 
used in Chapter 4 (Gift Tax) of 
Sub-Title A of the Internal Rev- 
enue Code. The Court rejected 
the “plain” or “colloquial” or 
“simpliciter” meaning which it 
had theretofore ascribed to the 
word on other occasions, some 
of which are referred to above. 
It held that Congress had intend- 
ed the word to have the “broad- 
est and most comprehensive 
meaning;” it eliminated cer- 
tain standards for determining 
whether a gift had been made, 
which theretofore had been re- 
garded as important, if not con- 
trolling; it taught us that prior 
prevalent notions as to the 
meaning of consideration were 
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no longer tenable in the gift tax 
field; it evolved a mechanical 
method for solving the problem 
by providing (in effect) a math- 
ematical formula (an over-sim- 
plification, of which more will 
be said below) for resolving the 
question of what is a gift;—but 
left that question otherwise un- 
answered. 

Both cases had somewhat sim- 
ilar facts. Each taxpayer, a 
man in his fifties, was contem- 
plating matrimony. The tax- 
payers and their respective 
fiancees were represented by 
separate independent counsel 
and the transaction in each case 
was free from donative intent in 
the colloquial sense of the word. 
Pursuant to prenuptial contract, 
each husband made a transfer 
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to his wife. In each case there 
was consideration for the trans- 
fer under conventional common 
law concepts. Each wife ac- 
quired rights under the contract 
which could have been enforced 
in a court of law if the husband 
had failed to make the stipulated 
transfer. In neither case was 
there any suggestion of a tax 
avoidance motive. Nevertheless, 
in each case the transaction was 
held to be a gift. 

In the Wemyss case the tax- 
payer transferred property 
amounting to approximately 
$140,000 to his wife, following 
the consummation of their mar- 
riage, pursuant to a prenuptial 
contract. The purpose of the 
transfer was to compensate her 
for her prospective loss of in- 
come of about $5500 a year pay- 
able during her widowhood un- 
der an existing trust made by 
her deceased former husband. 
Her agreement to marry was a 
real and substantial detriment 
to her because of her resulting 
loss of income. 

Merrill, a Florida resident, 
owned property having a value 
of over $5,300,000 of which 
$135,000 represented Florida 
real estate. Under Florida law, 
Merrill’s wife would, upon the 
marriage, acquire an inchoate 
dower interest in his real and 
personal property, which (at 
least to the extent of his real es- 
tate) would have curtailed his 
right to sell without the consent 
of his wife. He had been twice 
married before and had had fi- 
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nancial difficulties with a prior tain 
wife. In the opinion of the dis- | elusi 
senting Circuit Court Judge, the } lated 
$300,000 which Merrill paid out | tern: 
secured to him free control of It 
assets worth at that time in ex- | the 
cess of $1,700,000—as the dis- | were 
senting Judge Waller said: ‘no § than 
mere bagatelle’—in addition to | tion’ 
a number of non-material satis- } the 
factions. As was said in the } that 
case of Lasker v. Commissioner, | gift 
138 F (2d) 989, a somewhat sim- | “don 
ilar case, “certainly he was not | rega 
short-changed.” But 
In order to support the deci- | and 
sions that both the Wemyss and | tent. 
Merrill transactions were tax- “T 
able gifts, the Court held in ef- | trou 
fect that for purposes of the gift } ofte 
tax laws: derh 
(1) the search for “donative The 
intent” is not a proper test; - 
(2) “adequate and full con- 
sideration” refers to benefits ac- a 
tually received by the donor and Neit 
not detriment suffered by the gift 
donee ; with 
(3) the relinquishment of | —as 
dower or marital rights can | the 
never constitute adequate and | the 
full consideration “in money or | that 
money’s worth.” ly a 
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Donative Intent whi 
To a Court which strains to leng 
help collect the taxes, the test - 
for a gift is workable only if it T 
is the most efficient tool for the } Said 
desired end. Small wonder then | 8T& 
that the Court dispensed with | ite 
donative intent and said: “Con- | 0 
gress chose not to require ascer- tho: 
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tainment of what too often is an 
elusive state of mind. It formu- 
lated a much more workable ex- 
ternal test.” 

It seems fair to observe that 
the taxpayers’ states of mind 
were considerably less elusive 
than was the so-called “inten- 
tion” of Congress. We read in 
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regarded this as double-talk. 
But it is clear that both Merrill 
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-deci- | and Wémyss lacked donative in- 
is and tent. 
» tax- “Donative Intent” was the 
in ef- } troublesome gremlin who all too 
1e gift | often disrupted the Court’s or- 
derly thinking in gift tax cases. 
native | The gremlin was therefore offi- 
; cially banished in the Wemyss 
1 decision. But he is still there, 
+t con- | yeeping from between the lines 
- ea and grinning at the Court. 
~ th Neither of these cases, and few 
Y rs: gift tax cases, can be decided 
without him, unless one chooses 
nt of | —as the Court did—to ignore 
S can } the obvious. This is so because 
e and | the Treasury has not contended 
ney or | that the statute must be general- 
ly applied literally. The Regu- 
lations exclude “a transaction 
which is bona fide, at arm’s 
ink length and free from any dona- 
a tell tive intent.” 
ly if it The last word has not yet been 
for the | Said by the Court (or by Con- 
sr then | gress) on the subject of donative 
i with | intent. The gremlin so ceremo- 
“Con- | Riously banished—but who, to 
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—may well be expected to be re- 
stored to grace. Why? Because 
he is a good gremlin when he 
helps to collect the tax. 


The Meaning of Consideration 


This brings us to the point of 
considering that part of the Su- 
preme Court’s decisions which 
made short shrift of the detri- 
ment as consideration for the 
purpose of the gift tax. Neither 
the gift tax laws nor the related 
regulations define “considera- 
tion.” The 1924 Gift Tax Act 
required that the consideration 
should be “received” by the 
transferor. When the Act re- 
appeared in the law of 1932, the 
word “received” was omitted. 
The courts have generally held 
that any consideration sufficient 
te support an ordinary contract 
would suffice to take the transac- 
tion out of the gift tax law even 
though the consideration was not 
received by the transferor. 

The Supreme Court held that 
the value of the property or 
rights given up by the transferee 
was irrelevant, the test being 
what the transferor received. 

The writer ventures to sug- 
gest that one reasonable expla- 
nation why Congress omitted 
the word “received” in reimpos- 
ing the gift tax is that it intend- 
ed that the test for “‘considera- 
tion” in the gift tax field should 
not be more onerous than the 
test for consideration (viz.: ben- 
efit or detriment) to support the 
deductibility of a claim in the 
estate tax field. 





16 CASE AND 

A second possible explanation 
for the omission of the word “‘re- 
ceived” from the gift tax statute 
may lie in the fact that transfers 
by gift between 1926 and the 
effective date of the 1932 Act, 
would have been free of the gift 
tax, there being no taxing stat- 
ute then in effect. This suggests 
that the omission of the word 
“received” in the re-enactment 
of the gift tax, may indicate that 
Congress was satisfied to take 
“half a loaf,” as it would have 
been entitled to nothing before. 


The Meaning of “Etc.” 


The court had one last hurdle 
to surmount, viz: the meaning 
of “in money or money’s worth,” 


for gift tax purposes. Prac- 
tically speaking, Merrill actually 
received property upon the re- 
linquishment by his wife of her 
dower rights. This might not 
have been true if he were a resi- 
dent of New York and if the 
property had been acquired on 
or after September 1, 1930, 
when dower was abolished pro- 
spectively. Being a Florida resi- 
dent, Merrill could not convey 
good title unless his wife signed 
the deed. She might refuse un- 
less she were paid in cash for the 
value of her property right. The 
lower courts have had no diffi- 
culty in determining that a re- 
linquishment of marital rights 
is property which could consti- 
tute adequate consideration for 
transfer by a husband. 

The Court has in effect ex- 
panded the text of the Treasury 
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Regulations by interpreting the 
word “etc.” to include a relin- 
quishment of dower, curtesy and 
statutory and other marital 
rights created in lieu thereof. 
The nature of the items read into 
the Regulations in place of the 
word “etc.” is such that they 
are reducible to money value, 
whereas the items preceding the 
word “etc.” are not. Thus the 
Court has put the axe to another 
ancient rule, that of ejusdem 
generis. 

As has been indicated above, 
Merrill’s liability turned upon 
the meaning of the words “an 
adequate and full consideration 
in money or money’s worth.” 
Those words are also found in 
the estate tax laws. The Court 
said that the meaning ascribed 
to those words in the estate tax 
laws must be adopted as the 
meaning of the words in the gift 
tax laws. 

The rationale of the Wemyss 
and Merrill cases seems to be 
that the Treasury is entitled to 
at least “one bite of the cherry.” 
It supports the theory that a 
“severance tax” at gift tax rates 
is due whenever the effect of a 
transfer would be to reduce the 
gross taxable estate of the trans- 
feror were he to die immediately 
after the transfer, and that the 
measure of the tax is the net 
amount of the severance. 


A “Workable” External Test 


It has been often said that 
there is a judicial trend toward 
simplification. In the Wemyss 
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ediately | transfer of $100,000 is a re- 
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. amount of the gift at $100,000. 
Now we shall apply the for- 
a Test § mula to W as the transferor, 
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dower rights are worth $300,- 
000, the computation of the 
amount of the gift would be: 
$300,000 — $100,000 — $200,000. 
Thus, H has made a taxable gift 
to W of $100,000, and W has 
made a taxable gift to H of $200,- 
000 ; all based upon one transfer. 
That paradoxical situation re- 
sults if the formula is applied 
from the viewpoint of each party 
to a transaction, whenever all or 
part of the consideration for the 
transfer is susceptible of valua- 
tion but is not reducible to 













Rules qualifying use of symbols. 
No restriction. 


Include only property physically 
received having a money val- 
ue; use zero for any of the 
following: Release of dower; 
curtesy; statutory estates in 
lieu thereof; marital rights. 


No restriction. 
T—C=G. 


“money or money’s worth” un- 
der the Wemyss and Merrill de- 
cisions. Like the Sorcerer’s ap- 
prentice who wove the spell 
compelling the broom to fetch 
water, but did not know the 
magic words to make it stop, the 
Court must find (or Congress 
must supply) the words to keep 
the formula from operating on 
both sides of a transaction. Per- 
haps when those words are ut- 
tered, we shall find that they are 
no other than “donative intent.” 
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Condensed from the Boston 
Bar Bulletin, March, 1946 


HAVE been asked to make a 

few suggestions, as the re- 
sult of personal experience or 
observation, which might not 
normally be subject to discussion 
between attorney and client, and 
might be helpful to the profes- 
sion. 

The first point that occurs to 
me from the client’s point of 
view is the difficulty of arriving 
at an intelligent choice of his at- 
torney. As far as I know at the 
present time, one can depend 
only upon personal acquaintance 
with an attorney or casual ad- 
vice from friend or business as- 
sociates. There seems to be no 
method, within reach of the pub- 
lic at least, by which the client 
can look over the field of attor- 
neys and get an unbiased back- 
ground of the attorney that he 
is considering. 


It occurs to me that an indi- 
1President, The Felters Company, 


Boston, Massachusetts, holder of 
Army-Navy “E” with star. 
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vidual may graduate from a law 
school, hang up his shingle, and, 
unless he admits that he is just 
out of law school, let one enter- 
ing his office think that he had a 


number of years of experience 


in his profession. On the other 
hand, certain attorneys have 
made a specialty of various 
branches of law and for particu- 
lar cases such information pub- 
licly accepted would be of value 
to the prospective client. 

In short, the client, in my 
opinion, has to take the attorney 
absolutely on faith and only by 
his individual experience result- 
ing from that connection can he 
form an opinion as to value. No 
opportunity is available for mak- 
ing an intelligent selection, and 
some means should be provided 
for that purpose. 

The second point which is up- 
permost in my mind is how the 
average man feels on the witness 
stand. Here is a broad subject 
on which I would like to confine 












my remarks to those court ac- 
tions which do not involve crim- 
inal matters. 

I have been a witness in such 
proceedings and have also had 
opportunity to watch others and 
I believe may, to some extent, 
express that of others. 

I see no reason, where no 
crime is involved, why the wit- 
ness should be (1) intimidated 
(2) embarrassed (3) made to 
feel that any slip of the tongue 
is practically an admission of 
guilt or a tremendous asset to 
the opposing side. 

It is my understanding that a 
witness is called for the useful 
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> enter- | Purpose of clarifying an issue. 
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.e other | My estima’ion, the majority are 





simply trying to tell their story 
as honestly and as straightfor- 
wardly as they can, and the in- 
terjections by the attorney of 
unreasonable, unfair, sarcastic 
and even insulting questions or 
remarks seem entirely unneces- 
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_| mula that can really estimate 
or fairly that figure. It does, how- 
srovided ever, occur to me that the issue 





is somewhat confused by the fact 
that the profession, neither in- 
dividually nor collectively, has 
considered working out an effec- 
tive compromise. 

I don’t believe the trouble on 
charges in the legal profession 
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is any different than in the med- 
ical profession. Both are com- 
plicated, but in the medical pro- 
fession it seems more easily 
possible to get some idea of cost 
before the operation than it does 
in the legal. 

I have had physicians and sur- 
geons answer me directly where 
a specific question was asked 
that such and such an operation 
will set me back $1,000. Imme- 
diately my mind tells me wheth- 
er or not I can afford that money 
and if I can’t, I have a choice of 
retiring gracefully with the at- 
tempt to find another surgeon 
who can operate for less money, 
or that same surgeon will do the 
$1,000 operation absolutely free 
if I care to go to the hospital 
where he gives his time and skill 
for charity but, without the per- 
sonal care before and after the 
operation. 

Briefly, attorneys could be 
utilized to a larger extent and 
more freely if a lot of the mi- 
nor services had standardized 
charges and I see no reason why 
it isn’t possible. After all, law- 
yers are in business and must 
take business risks, and to a cer- 
tain extent it is impossible to 
make a profit on each single 
transaction. The first time one 
has to look up a land title natur- 
ally will be more expensive than 
the second or the hundredth and 
after a little experience, an aver- 
age cost could be worked out and 
I think the attorney should take 
his chances on all that type of 
business during the calendar 
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year as to whether or not he will 
make an average profit on the 
whole and not leave the client 
mystified, worried as to what it 
costs him, afraid to go back for 
additional discussions or give ad- 
ditional information because he 
figures the next call is just add- 
ing to his cost, destroying there- 
by some of the close cooperation 
between client and attorney that 
might be helpful to both. 

One other point for considera- 
tion is the question of how tech- 
nical an attorney should be in 
his advice, particularly to busi- 
ness organizations. I have found 
that many attorneys give advice 
that is technically correct simply 
on the letter of the law, thereby 
hamstringing the client from 
making any moves, sometimes to 
the detriment of the business 
when a properly rendered opin- 
ion beyond the _ technicality 
would and could have relieved 
the business, or certain portions 
at least, and not have closed the 
deor tight. 

Naturally, an attorney cannot 
render an opinion that is not 
backed up by fact or law. But 
many an interpretation a lawyer 
makes of an unadjudicated ques- 
tion is only his own opinion, and 
should be rendered as such. In 
other words, if a course of ac- 
tion is clearly proper or improp- 
er, a good lawyer so advises his 
client. But if the client desires 
to follow a course which is not 
in itself unethical or foolish but 
may be open to technical legal 
objection, his lawyer, instead of 
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closing the door by saying, “You 
can’t do it”, should say “It’s not 
clear whether you can or not; if 
you do and find you were wrong, 
the possible penalties are so and 
so”; and let the client decide 
whether to assume a business 
risk. 

As a last point, and probably 
this is the most difficult upon 
which to make a suggestion, I 
bring up the question of attor- 


| neys as executors of wills and 


trustees of estates. It is my un- 
derstanding that the rules and 
regulations covering the action 
of such an individual are pretty 
well defined by the courts, legis- 
latures and the Bar Associations 
themselves, but it does seem to 
me that they haven’t covered the 
relationship between the heir 
and the executor or trustee. 

In my opinion, there is an ap- 
parent reluctance in many cases 
of the attorney to take into his 
confidence the heirs, even though 
his actions may be fully protect- 
ed by law. Quite often an in- 
dividual left in the position of 
executor for some unknown rea- 
son handles himself as though it 
was his own private business 
and will disclose but little except 
through the periodic examina- 
tion forced upon him by law. If 
that individual would only real- 
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ize that it is the heir’s money 
that he is handling and that 
many of his difficulties would be 
obviated if the heirs were more 
closely in touch with the situa- 
tion, a forward step would be 
taken. 

Interim reports, perhaps per- 
sonal conferences, would assist 
materially. In fact, it could be 
that the heir occasionally might 
have a constructive idea and 
there is no law which prevents 
an executor from adopting it as 
his own and operating under it. 

Too often, from the time an 
heir receives the official notice of 
his inclusion in an estate until 
some accounting is filed, on the 
average, no knowledge of the 
situation as it exists is given, nor 
is any indication rendered as to 
how soon he might be able to en- 
joy his legacy. 

I am not asking the impos- 
sible, but the pedestal upon 
which executors and trustees sit 
should be brought down to the 
level upon which the heir rests. 


In conclusion, I have a deep 
respect for the legal profession. 
I believe that any attorney could 
make constructive suggestions to 
business on its attitude and 
methods, and I hope some day 
one of you will. 


Unfortunately True 
“There is no illusion about the payment of a tax exac- 


tion.” 
476, 84 L Ed 406, 410. 


Mr. Justice Reed, in Higgins v. Smith, 308 US 473, 





Therapeutic Privilege to With- 
hold Specific Diagnosis from 


Condensed from 
Tennessee Law Review, 
April, 1946 


Patient Sick with Serious or 


Fatal IIIness - - 


HEN one says the first word 

on a controversial subject, 
he should not delude himself into 
thinking that he will have an op- 
portunity to say the last. Some- 
times, however, it is discreet to 
amplify what one said in the be- 
ginning, before others may bring 
the subject to a more mature and 
annihilating conclusion. In 1942, 
in the course of discussing select 
legal problems which arise in the 


practice of surgery, the writer 


ventured the statement: “There 
is probably a privilege, on thera- 
peutic grounds, to withhold the 
specific diagnosis where the dis- 
closure of cancer or some other 
dread condition would seriously 
jeopardize the recovery of an un- 
stable, temperamental or severe- 
ly depressed patient. The sur- 
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published in the pages of participat- 
ing legal and medical journals. Be- 
ginning in June in charge of the 
course in Evidence, College of Law, 
University of Illinois. 
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By HUBERT WINSTON SMITH! 


geon should always disclose the 
full facts to the immediate fam- 
ily and gain help in these dan- 
gerous and delicate cases from 
their knowledge of the patient’s 
reaction patterns. In the ordi- 
nary case there is no such war- 
rant for suppressing facts and 
the surgeon must make a sub- 
stantial disclosure to the patient 
pre-operatively or risk liability 
in tort.” 

Anglo-American law starts 
with the premise of thorough- 
going self determination; it fol- 
lows that each man is considered 
to be master of his own body, 
and he may, if he be of sound 
mind, expressly prohibit the per- 
formance of life-saving surgery. 
A doctor might well believe that 
an operation is medically desir- 
able or necessary, but the law 
does not permit him to substi- 
tute his own judgment for that 
of the patient by any form of 
artifice or deception. The fact is 
that the physician-patient rela- 
tionship involves an element of 
trust and confidence and obliga- 
tions of good faith require the 
surgeon to make the fullest pos- 
sible disclosure concerning risks 
of any proposed action which 
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may result in injury to the pa- 
tient. 

It is against this background 
of acknowledged law that the 
present problem must be pro- 
jected. The writer believes that, 
in general, no medical privilege 
should be recognized to withhold 
the diagnosis in ordinary cases 
where the usual patient would 
feel entitled to have the informa- 
tion as a basis for charting his 
course and there being no appar- 
ent grounds for supposing that 
a disclosure of the truth would 
engender in the patient reactions 
dangerous to his health or life. 

The writer strongly believes 
that the physician should be rec- 
ognized to have a therapeutic 


privilege to withhold part or all 


| NEW Staudard FORM 
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of the facts regarding a dread 
illness, when he has reason to 
belive that communicating them 
freely to the patient will involve 
risks of causing his death or 
serious impairment of his health 
without any countervailing gain. 
It is suggested that this should 
be in the nature of an imperfect 
privilege, to be passed upon by 
the presiding judge in the light 
of evidence adduced in the par- 
ticular case. It now devolves up- 
on us to consider the legal foun- 
dation for such a privilege and to 
discriminate significant cases in 
which it should and should not 
be applied. 

Duty of a physician in respect 
to a patient who employs him for 
the express purpose of finding 
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out “the worst possible facts” 
about his malady, usually as a 
basis for arranging personal 
affairs. 


We must recognize the fact 
chat circumstances may arise 
where it is of great personal mo- 
ment to an individual to know 
approximately how long he has 
to live and what the state of his 
health will be during that time. 
This information may be of in- 
calculable value to a business 
executive or to a person with 
many diverse interests and 
investments which must be 
brought in hand within his re- 
maining period of activity if his 
family is not to suffer. Such an 
individual may well have been 
under medical treatment previ- 


ously and suspect that he has a 


fatal disease. In coming to the 
particular specialist, he is ask- 
ing for a precision diagnosis and 
prognosis. The physician must 
undertake to decide for himself 
whether or not the individual 
can really stand to learn the 
truth and whether he, as doctor, 
is content to accept employment 
on the terms stipulated. One 
course open to the doctor is to 
refuse employment, for it is well 
settled law that a physician may 
decline, even arbitrarily, to en- 
gage his services. If the doctor 
is to proceed, he must realize 
that the giving of information 
has been made the essence of his 
engagement and any negligence 
in diagnosis, any suppression of 
facts or concealment would en- 
tail not only a breach of his pro- 


COMMENT 


fessional engagement but an 
abuse of trust. 

Duty of the physician where 
his primary engagement is to 
treat the total personality of the 
patient, the diagnosis being sec- 
ondary to that end. It is but 
rarely, however, that the doctor 
is engaged for the express pur- 
pose of supplying a precision 
diagnosis and prognosis in re- 
gard to presence of malignant 
disease and likelihood of early 
death. As a rule, the patient’s 
cancer will cause symptoms re- 
ferable to some area of the body 
or some organ and he will come 
to the doctor for purposes of 
treatment. Sudden disclosure of 
a dread disease may cause tre- 
mendous repercussions in the pa- 
tient. The writer recalls the case 
of a young woman who went to 
a physician on the Eastern 
Seaboard, complaining of symp- 
toms which led him to suspect 
syphilis. A positive blood Was- 
sermann confirmed the diagnosis 
and he revealed the fact to the 
young lady at a morning confer- 
ence without taking proper pains 
to explain that such a disease 
may be innocently contracted 
and that modern drug therapy 
now enables the dread effects of 
the malady to be circumvented. 
The young lady went home and 
promptly committed suicide. To 
tell the patient the truth and the 
whole truth often causes violent 
psychological reactions in the 
patient and an undermining of 
morale without any countervail- 
ing gain. In the ordinary case, 
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it may indeed be negligent med- 
ical practice to worsen the pa- 
tient’s condition and to destroy 
or impair his chances of recov- 
ery by such injudicious disclo- 
sures. While it is true that a 
physician has a duty to use due 
care in bringing about the cure 
of the patient, it would seem that 
an even more primary duty is to 
use care in seeing that he does 
not make a patient who needs 
surgery inoperable, or a medical 
patient untreatable, by tearing 
down the fabric of his psychic 
resistance. 

The most crucial question 
raised is whether surgery per- 
formed after only partial disclo- 
sure of the true condition, can be 
justified legally. Assuming the 
presence of a dread disease such 
as cancer, we believe the answer 
is yes, providing there is no fun- 
damental concealment or misrep- 
resentation as to the general 
nature or extent of the surgery 
to be done. It is not defensible 
for a surgeon to represent that 
he intends to perform a repair 
of a woman’s cervix and then 
avail himself of the opportunity 
to remove her entire reproduc- 
tive organs. But if he tells the 
woman that he will be required 
to remove her breast and certain 
tributary lymphnodes, he has ac- 
curately described the nature of 
the proposed surgery and gained 
her consent to the anatomical 
loss involved. The only with- 
holding of facts has been in re- 
spect to the reason, and this, as 
we have seen, can be justified in 
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special cases, 
grounds. 


We must remember that in the 
difficult category of cases we are 
considering, the patient himself 
goes through a gradual meta- 
morphosis of mental attitude to- 
ward his illness. He starts with 
the enthusiastic belief that he 
will soon be on his feet again. 
Such a spirit has direct thera- 
peutic value and will help bring 
about a cure if a cure is possible. 
If the case be incurable, the pa- 
tient will gradually see that he 
is not getting better. Next, he 
realizes that he is not going to 
get better. The last step in this 
mental process is to draw the in- 
ference that the disease is a fatal 
one. An insight gained gradual- 
ly in this way is less likely to 
cause intense mental anguish 
than knowledge gained abruptly 
of one’s imminent demise. There 
is another principle to be borne 
in mind from a legal point of 
view: in all such cases, the phy- 
sician should make it a practice, 
wherever possible, to communi- 
cate the true facts immediately 
to near relatives. This will en- 
able special arrangements to be 
made in respect to financial af- 
fairs, property matters or fam- 
ily dispositions, almost as ef- 
fectually as if the individual 
himself knew the truth. Finally, 
it would seem that the attending 
physician, in late stages of such 
a malady, should do what he can 
to assure the patient of a chance 
to make a last will and testament 
and to have the solace and com- 


on therapeutic 
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fort of religious ministrations. 
If a physician conducts a case of 
dread or malignant disease in 
such a manner, it is not thought 
that any court in the land will 
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find that he has been guilty of 
any dereliction ; the law will add 
its seal of approval to the opin- 
ion of the medical fraternity that 
he has acted for the best. 


‘DESPERATION 
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“Yes Mam, we experimented with an OPA at one time, But the meat shortage 
became so acuic under their administration that we finally had to eat the OPA!” 





Remembrance Kept 


By RALPH HAYES SSB 
Condensed from the New York Community Trust 1945 Report 


ONATHAN CHAPMAN was his 

name but no one called him 

that along the Middle West- 
ern trails he tramped a hundred 
years ago. Who his people were 
or where he came from was un- 
known and when an unmarked 
grave received him, he seemed 
the perfect prototype of the for- 
gotten man. 

But the recollection of him 
didn’t disappear. One habit he 
had followed all his adult life 
preserved him from oblivion. At 
some wayside cider press, he 
would fill his pack with apple 
seeds and drop them in the 
ground along his way or give 
them to the settlors who be- 
friended him. 

That was all, but it was 
enough. Jonathan Chapman 
died, but “Johnny Appleseed” 
lived on. Penniless and thread- 
bare, Johnny would have 
thought it strange to have his 
practice called philanthropy. 
But a century has gone and still 
the memory of his works is 
green. The orchards growing 
where he passed have kept him 
unforgotten. 

Fame is fickle and it would not 
do to generalize from Johnny 
Appleseed’s experience. Many 


a benefactor lies unsung. But it 


remains the fact that a bestowal 


of goods to serve the common 
use has won for multitudes of 
men the accolade they cherish— 
to be remembered well. 

Cotton Mather, urging an 
Englishman to help a Connecti- 
cut school, hinted to him that a 
suitably sizable response “might 
adorn his munificence with a 
fame more enduring than the 
Pyramids.” The returns were 
good: three bales of salable ma- 
terials, some books and a por- 
trait of King George HI—worth, 
all told, £800. Dr. Mather may 
have promised renown beyond 
his personal powers of delivery 
but the assisted school made a 
hopeful start by taking the name 
of its patron, Elihu Yale. 

Eighty years earlier in nearby 
Massachusetts a similar rechris- 
tening acknowledged another 
school’s receipt of a somewhat 
smaller gift from a Charlestown 
clergyman—one John Harvard. 


An illegitimate son of the 
Duke of Northumberland reflect- 
ed in 1829 that by founding an 
“establishment for the increase 
and diffusion of knowledge 
among men,” he might “live in 
the memory of man when the 
titles:.of the Northumberlands 
are extinct” and so he may, for 
he was James Smithson and his 
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“establishment” the Smithsonian 
Institution. 

On their way to eminence, the 
late Mr. Yale and Dr. Harvard 
are considerably helped by the 
circumstance that some perma- 
nently improved real estate car- 
ries their names, but mere ideas 
can be no less lasting—as Cecil 
Rhodes and Alfred Nobel and a 
host of others before them 
proved. 

All gifts, of course, don’t have 
such durable results but many 
do, and—not to put too fine a 
point upon it—some shouldn’t. 

A few months from now a par- 
ty of church officials at Sutton in 
Surrey will make a pilgrimage 
to a churchyard tomb to learn if 
“snatchers’s have stolen James 
Gibson’s remains. Up to date 
they never have and may be now 
they won’t—the temptation must 
have lessened since this spring- 
time ceremony was endowed, 
two hundred years ago. 

In the first week of next No- 
vember—and the following No- 
vember and the one after that 
—many English pastors are go- 
ing to hit upon the same theme 
in their sermons. “Hit upon” 
may not be quite correct for 
these will be induced discourses. 
After the scotching of the “gun- 
powder plot” of 1605, it was 
fashionable for the faithful to 
endow sermons to commemorate 
annually, on “Guy Fawkes Day,” 
the rescue of the realm from the 
“Popery” blamed for the plot. 
That was, properly enough, a 
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notable issue then but better 
ones have risen in the interim. 

When a Mr. Joseph Taylor, 
late of Paternoster Row, was 
unfortunately overtaken by a 
storm, he persuaded himself that 
the blessing of his preservation 
called for his endowing a ser- 
mon to mark the glad event. In 
the course of time the church 
where the rite was thereafter 
performed was liquidated—but 
not the sermon. It was “moved” 
to Kingsgate Church near Drury 
Lane where each year a some- 
what puzzled congregation hears 
a dutiful divine extol Mr. Tay- 
lor’s surviving some uncommon- 
ly foul weather in 1703. 

But it is easy to be over-criti- 
cal of these bequests that are a 
bit bizarre when viewed through 
posterity’s eyes. Mr. Gibson’s 
undisturbed cadaver and Mr. 
Taylor’s temporary escape are 
less than momentous today but 
these observances — capricious, 
perhaps—are hardly pernicious. 
At times, however, the social in- 
efficiency involved may attain 
significant size. 

In appreciation of Lord Nel- 
son’s achievements, a grateful 
State awarded his family an an- 
nual hereditary grant of £5000 
but after a century and a half 
the same State—still thankful to 
the hero of Trafalgar without 
feeling forever lavish toward 
each of his descendants—is deli- 
cately probing the possibility of 
freeing itself from this perennial 
burden by a lump-sum payment 
closing the account. 
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A lady who recently died in 
the District of Columbia left 
$1,000 to “each of my cousins, 
irrespective of the remoteness of 
the relationship . . .” Did 
she have cousins! Over 2,000 
claimants crowded in from near- 
ly every state, plus Ireland and 
New Zealand. The pleas of only 
six of these paid off. It took a 
major judicial operation to dis- 
engage the others. 

More mischievous are such 
misguided endeavors as that of 
the Toronto bachelor whose 
widely publicized “Stork Derby” 
offered the bulk of his fortune to 
the woman or women bearing 
the most children within ten 
years of his death in 1926—on 
Hallowe’en. The technical valid- 
ity of the will was argued from 
the Supreme Court of Ontario 
through the Ontario Court of 
Appeals to the Supreme Court of 
Canada. From among the many 
women who “competed” through 
the ten years, the four who 
proved biologically most produc- 
tive were finally identified—but 
not until a decade of domestic 
disturbance, community commo- 
tion and acrimonious litigation 
had ensued. 


In many, indeed most, of these 
benefactions characterized by 
some sort of philanthropic astig- 
matism, there is the saving fea- 
ture that the corrective instinct 
of the public ultimately tends to 
assert itself and reduce the er- 
rors that it finds. 


In 1912, many indigent people 
resided in Philadelphia’s popu- 
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lous Sixth Ward and it was un- 
derstandable that, when Demo- 
cratic ward leader Thomas Ryan 
died that year, he should leave 
his estate to provide “‘flour, food 
and fuel” for the needy of the 
district. But the encroachments 
of business in subsequent years 
all but depopulated the ward of 
family residents and the few re- 
maining were more accustomed 
to patronize a bakery than to op- 
erate an oven. Surplus income 
accumulated and the trustees ap- 
pealed to the courts. The terms 
of the bequest were ultimately 
broadened to include clothes and 
other necessities—but only at 
the end of a lawsuit. 


The cry of “gold” came out of 
the West in 1848 and the follow- 
ing summer saw the treasure- 
hunting Forty-Niners swarming 
into St. Louis. Very many who 
got that far by rail went no far- 
ther. Unable to outfit them- 
selves for the horse-drawn trek 
across the plains, multitudes of 
penniless prospectors’ milled 
around the railroad stations, and 
more were coming on every 
train. Mayor Bryan Mullanphy, 
touched by their destitution and 
thinking they were a permanent 
phenomenon, made his will that 
August and left his property for 
their relief. Six times in thirty- 
five years after his death, litiga- 
tion carried his will to the Su- 
preme Court of Missouri while 
the fund trebled in size and 
topped a million dollars. The 
precise beneficiaries described 
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had disappeared, but after in- 
terminable controversy it was 
affirmed that, while the Forty- 
Niners were no more, the indi- 
gent wayfarers still to be found 
in St. Louis were the legitimate 
successors in interest of the 


derelicts of that earlier gold rush 
who had bogged down there. So 
Bryan Mullanphy’s fund, saved 
by legal surgery, carries on, 
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though the covered wagon and 
the prairie schooner have van- 
ished in the corridors of time. 
The facets of benevolence are 
numberless—age cannot wither 
nor custom stale their infinite 
variety. Some are memorials of 
vanity. Some are monuments to 
folly. Some are projections of 
futility. But most of them be- 
token man’s humanity to man. 


How True 


“This is another case in which executors who are re- 
quired to act in the searchlight of prevision have been 


judged in the noonday of hindsight. 


The latter is usually 


the brighter light, affording a clearer vision. ‘Hindsight 


is usually better than foresight.’ 


497, 181 SE 562, 563.” 


Ingle v. Cassidy, 208 NC 


—In re Bost’s Estate 


(1937) 211 NC 440, 190 SE 756. 


Reverse English 


Ralph Waldo Emerson got up one night, and his wife 
heard him rummaging in a drawer and said, “What’s the 
matter, my dear, have you got a pain?” “No,” he an- 
swered, “I haven’t got a pain, I have got a thought.” 

How different was Wordsworth. He awoke his wife one 
night and said, “Mary, I have thought of a good word; 
please get up and put it down.” And his wife replied: 
“William, I have just thought of a bad word, you better get 
up yourself and put it down.” 

Cosgrove’s Magazine. 


Logical Welcher 


“I am not going to pay that five dollars. In the first 
place, it’s wrong to bet. It follows logically, in the second 
place, that it’s wrong to pay a bet. I was weak enough to 
commit the first wrong, but I draw the line on the second. 
Two wrongs never make a right. There’s a principle at 
stake in this thing. I’ve got to meet a man around the 
corner. Good morning!” 

Sunshine Magazine 





Among the New Decisions 


Alienation of Affections — 
child’s right of action for. An 
interesting question, decided by 
the U. S. Circuit Court of Ap- 
peals, Seventh Circuit, was pre- 
sented in Daily v. Parker, 162 
ALR 819, 152 F2d 174. Circuit 
Judge Evans wrote an able opin- 
ion holding that children may 
maintain an action for damages 
through being deprived of the 
support, guidance, and protec- 
tion of their father, against a 
woman who has lured him away 
from his family. 

The annotation -in 162 ALR 
824 discusses “Child’s right of 
action against third person who 
causes parent to desert, or other- 
wise neglect his parental duty.” 


Assignment—of right to have 
deed set aside. Justice Riner, of 
the Wyoming Supreme Court, 
wrote the opinion in York v. 
James, 162 ALR 730, 165 P2d 
109, holding that the right to 
have a deed set aside as having 
been obtained by an abuse of a 
confidential relation passes to a 
subsequent grantee. 


The annotation in 162 ALR 
743, supplementing an earlier 
annotation in the series, dis- 
cusses “Assignability of right to 
rescind or of right to return of 
money or other property as in- 
cident of rescission.” 


Automobiles—absence or dis- 
placement of signals at intersec- 
tion. The Wisconsin Supreme 
Court in Schmit v. Jansen, 247 
Wis 648, 162 ALR 925, 20 NW2d 
542, opinion by Justice Fair- 
child, held that a motorist on an 
arterial highway, vehicular traf- 
fic entering which from inter- 
secting highways is supposed to 
stop, has the right to assume 
that this will be done, even 
where the stop sign has, without 
the knowledge of the motorist on 
the arterial highway, been acci- 
dentally turned so as to fail to 
conform with the requirements 
of law. 

The annotation in 162 ALR 
927 discusses “Motorist’s liabil- 
ity for collision at intersection 
of ordinary and arterial high- 
ways as affected by absence or 
displacement of stop sign or 
other traffic signal.” 


Building Restrictions—garage 
as “one-family” structure. In 
Sterling Realty Co. v. Treden- 
nick, 162 ALR 1095, 64 NE2d 
921, opinion by Justice Spalding, 
the Massachusetts Court held 
that restrictions attached to lots, 
limiting the use of each to a one- 
family residence but permitting 
the erection of a private garage 
for the use of the owner or the 
occupant of the lot, to be of the 
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same architectural design, mate- 
rial, and exterior finish as the 
dwelling, and set back at least 
15 feet from the front wall of 
the dwelling, preclude the erec- 
tion of a garage on a lot on 
which there is no dwelling by 
the owner of a dwelling on an- 
other lot. 


The annotation in 162 ALR 
1098 discusses “Provision of 
building restriction which per- 
mits garage or other outbuilding 
as applicable to lot on which 
there is no other building.” 


Damages misrepresenta- 
tion in procuring loan. Justice 
Jeffords, of the Vermont Su- 
preme Court, wrote a decision in 
Crowley v. Goodrich, 114 Vt 
304, 162 ALR 691, 44 A2d 128, 
which held that the measure of 
damages recoverable for false 
representations as to the value 
of collateral, by which one was 
induced to loan money thereon, 
is the net amount of money ac- 
tually lost, which is ordinarily 
the amount by which the loan 
exceeded the actual value of the 
collateral at the date of the loan 
with interest. 

The annotation in 162 ALR 
698 discusses “Condition and 
measure of damages in tort ac- 
tion for fraud inducing loan.” 


Declaratory Judgments—con- 
tract rights. The California Su- 
preme Court in Columbia Pic- 
tures Corp. v. De Toth, 26 Cal2d 
753, 162 ALR 747, 161 P2d 217, 
opinion by Justice Shenk, held 
that a right to declaratory relief 
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is shown by a complaint setting 
forth facts showing the exist- 
ence of an actual controversy re- 
lating to the legal rights and du- 
ties of the respective parties un- 
der a contract, and requesting 
that these rights and duties be 
adjudged by the court. 

The annotation in 162 ALR 
756 discusses “Application of 
declaratory judgment acts to 
questions in respect of contracts 
or alleged contracts.” 


Deeds — delivery after grant- 
or’s death. The Illinois Supreme 
Court in Creighton v. Elgin, 387 
Tll 592, 162 ALR 883, 56 NE2d 
825, opinion by Justice Smith, 
decided that a deed executed by 
two grantors but not delivered 
during the lifetime of one of 
them is wholly ineffective as to 
his interest in the property. 

The annotation in 162 ALR 
892 discusses “Delivery of deed 
or mortgage by one or more but 
not all of the grantors or mort- 
gagors.”’ 


Deeds — effect of uncertainty 
in exception. Chief Justice Rees, 
of the Kentucky Court of Ap- 
peals, discussed a very interest- 
ing real property question in 
Carr v. Baldwin, 301 Ky 43, 162 
ALR 285, 190 SW2d 692, hold- 
ing that where a deed is valid 
and only the exception is void 
for uncertainty or vagueness, 
the title to the whole tract pass- 
es, the exception alone being 
void. 

The annotation in 162 ALR 
288 discusses “Deed or mortgage 
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as affected by uncertainty of de- 
scription of excepted area.” 
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Divorce — support of invalid 
child. Chief Judge Marbury, of 
the Maryland Court of Appeals, 
held in Borchert v. Borchert, 162 
ALR 1078, 45 A2d 463, that the 
jurisdiction conferred by statute 
upon a court of equity in divorce 
cases to order and direct who 
shall have the guardianship and 
custody of the children and be 
charged with their support and 
maintenance does not extend to 
the making of an order requir- 


ing a father to support after ma- . 


jority a child who is physically 
seeped to support him- 
self. 


The annotation in 162 ALR 
1084 discusses “Power of court 
in divorce or separation suit to 
provide for support of, or aid to, 
adult child, or to continue pro- 
vision for support after child at- 
tains majority.” 


Evidence—criminal act as ad- 
mission against interest. An in- 
teresting evidence case was pre- 
sented in Sutter v. Easterly, 162 
ALR 437, 189 SW2d 284, where 
the position was taken that the 
rule that where one is not avail- 
able as a witness, his declara- 
tions against interest are admis- 
sible in evidence, is not limited 
to statements where the adverse 
interest is of a pecuniary or pro- 
prietary nature, and applies 
where his declarations show him 
to have committed a crime and 
his testimony is not available be- 
cause he has refused to testify 
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on the ground that his testimony 
would tend to incriminate him. 
The opinion was written by 
Judge Douglas. 

The annotation in 162 ALR 
446 discusses “Admissibility, as 
against interest, of declaration 
of commission of criminal act.” 


Fair Labor Standards Act — 
estoppel of employee to claim 
overtime payment. In Wilson 
Oil Co. v. Hardy, 162 ALR 292, 
164 P2d 209, Chief Justice Mab- 
ry, of the New Mexico Supreme 
Court, wrote a decision holding 
that pumpers on an oil lease 
working irregular hours and 
keeping their own time are not 
estopped by the fact that they 
signed without objection time 
sheets containing overtime as es- 
timated in good faith by the em- 
ployer, from seeking, after leav- 
ing their employment, to recover 
under the Fair Labor Standards 
Act, payment for additional 
overtime as indicated by records 
privately kept by them, together 
with statutory damages and at- 
torney’s fee. 


The annotation in 162 ALR 
305 discusses “Conduct of em- 
ployees as estopping them from 
asserting claims for overtime 
compensation or liquidated dam- 
ages under the Fair Labor 
Standards Act.” 


Federal Courts—state limite 
tion statute in Federal equity 


suit. The United States Su- 
preme Court in Holmberg v. 
Armbrecht, 90 L ed (Adv 590), 
162 ALR 719, 66 S Ct 582, set- 
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tles a disputed question. Justice 
Frankfurter wrote an opinion 
holding that the statute of limi- 
tations of the state will not bar 
the enforcement by a suit in 
equity in a Federal court, of the 
statutory liability of a stock- 
holder in a Federal land bank. 
The annotation in 162 ALR 
724 discusses “State statute of 
limitations as applicable in equi- 
ty suits in Federal court to en- 
force a federally created right.” 


Gaming—possession of device 

as crime. In State v. Appley, 
162 ALR 1184, 35 SE2d 835, the 
South Carolina Court, opinion 
by Justice Stukes, held that the 
mere storage of gambling de- 
vices violates a statute making it 
unlawful to keep as well as to 
operate such a device. 


Here’s that SUR- 
PLUS PROPERTY you ordered after 
the Indian Wars!” 


“Hey, Grampa! 
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The annotation in 162 ALR 
1188 discusses “Possession of 
gambling device as offense not 
requiring showing that device 
was used for gambling or kept 
for gambling purposes.” 


Gaming — recovery of money 
lost. The Maryland Court in La 
Fontaine v. Wilson, 162 ALR 
1218, 45 A2d 729, opinion by 
Justice Henderson, held that one 
may sue, under a statute permit- 
ting a loser of money in gaming 
to recover it back, for money so 
lost which had been embezzled 
from his employer. 

The annotation in 162 ALR 
1224 discusses “Gambler’s right 
to recover money lost by him as 
including money belonging to 
others.” 


Habeas Corpus — right to 
counsel in. The Illinois aeorene 
Court in People v. Ragen, 391 
Ill 419, 162 ALR 920, 63 NE2d 
874, in a per curiam opinion 
held that the constitutional right 
of one charged with crime to 
have the assistance of and to be 
heard by counsel does not entitle 
a convicted person to have coun- 
sel appointed to assist him in a 

habeas corpus proceeding to test 
the lawfulness of his confine- 
ment in the penitentiary. 

The annotation in 162 ALR 
922 discusses “Right to aid of 
counsel in application or hearing 
for habeas corpus.’ 


Income Taxes — business ex- 
penses, what are. Justice Reed 
delivered the opinion of the 
Court in Burton-Sutton Oil Co. 
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v. Com’r of Internal Revenue, 
90 L ed (Adv 801), 162 ALR 
827, holding that the share of 
the net proceeds of oil produced 
and sold which the operator of 
oil-producing property is obli- 
gated to pay to the grantor of 
the operating rights by a con- 
tract requiring the operator to 
drill promptly, to account for 
production, to pay over 50 per 
cent of receipts les agreed costs 
and expenses, an. to sell the pro- 
duction on defined terms to the 
grantor if the grantor should de- 
sire to purchase, is deductible as 
a business expense in ascertain- 
ing the operator’s taxable in- 
come. 

The annotation in 162 ALR 
836 discusses “Right to deduct 
from taxable income as business 
expense share of profits of busi- 
ness which taxpayer has agreed 
to pay to another for property.” 


Income Taxes — sale of right 


to redeem. Circuit Judge Wal- 
ler, of the Fifth Circuit, in Hil- 
pert v. Commissioner of Inter- 
nal Revenue, 151 F2d 929, 162 
ALR 899, wrote the opinion 
holding that one who, after hav- 
ing mortgaged property without 
incurring any personal liability 
for the mortgage debt, by mak- 
ing an absolute conveyance 
thereof subject to an option to 
repurchase within a stated time, 
paying an income tax as in the 
case of an out-and-out sale, and 
who, after the option to repur- 
chase had lapsed, instituted a 
suit to redeem from the mort- 
gage, and sold his right to re- 
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deem for a stated sum plus one 
half of such amount of the rents 
and profits received by the mort- 
gagee in possession as should be 
adjudged applicable to the mort- 
gage, is subject to Federal in- 
come tax only in respect of the 
sum so received, and not in re- 
spect of the amount paid or ap- 
plied to redemption from the 
mortgage. 

The annotation in 162 ALR 
907 discusses “Income tax of 
owner as affected by disposition 
of mortgaged premises.” 


Insurance—effect of payment 
of assignment while insured was 
insane. Circuit Judge Huxman, 
of the U.S. Circuit Court of Ap- 
peals for the Tenth Circuit, 
wrote the opinion in New York 
Life Ins. Co. v. Federal Nat. 
Bank, 162 ALR 536, 151 F2d 
537, holding that payment by 
the insurer to the assignee of a 
life insurance policy which gave 
the insured the right to change 
the beneficiary and to assign the 
policy and stated that the insur- 
er assumes no responsibility for 
the validity of any assignment, 
discharges the insurer of liabil- 
ity, although by reason of the 
insanity of the assured the as- 
signment was invalid, where the 
insurer acted in good faith and 
without knowledge of the insan- 
ity, or of facts which should 
have put it on inquiry. 

The annotation in 162 ALR 
547 discusses “Duty of insurer 
to investigate mental competen- 
cy of insured to assign policy, or 
to designate or change designa 
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tion of beneficiary, or as to 
fraud or undue influence in that 
regard.” 


Insurance—requirement of in- 
surability on reinstatement. 
Judge Sperry, of the Kansas 
City Court of Appeals, wrote the 
opinion in 162 ALR 660, 191 SW 
2d 379, holding that the require- 
ment that evidence of insurabil- 
ity satisfactory to the insurer 
be furnished, upon which the re- 
instatement of a lapsed life in- 
surance policy is conditioned, is 
not met by furnishing satisfac- 
tory evidence of good health in 
the case of an insured who, be- 
fore the policy was issued, had 
answered in the negative a ques- 
tion as to whether he engaged, 
or expected to engage, in aerial 
flights, but who, at the time of 
applying for reinstatement, 
owned an airplane, which he op- 
erated for pleasure, and refused 
to accede to the insurer’s request 
that he execute a limitation of 
liability in case of death or in- 
jury while flying. 

The annotation in 162 ALR 
668 discusses “ ‘Insurability,’ as 
condition of reinstatement of 
life, accident, or health policy, 
as embracing matters other than 
physical condition.” 


Judges—revoking order of rec- 
usation. The Kentucky Court 
of Appeals in Dotson v. Bur- 
chett, 301 Ky 28, 162 ALR 636, 
190 SW2d 697, opinion by Com- 
missioner Stanley, held that a 
judge who has disqualified him- 
self to hear and decide a case 
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COMMENT 


may subsequently revoke his or- 
der and resume _ jurisdiction, 
though if a special judge has 
qualified and assumed jurisdic- 
tion the displaced judge has no 
authority in the case so long as 
that condition continues. 

The annotation in 162 ALR 
641 discusses “Disqualification 
of judge in pending case as sub- 
ject to revocation or removal.” 
Judgment — res judicata 
against guardian. Justice L. D. 
Lide, Acting Associate Justice, 
wrote the opinion in First Na- 
tional Bank v. United States F. 
& G. Co., 207 SC 15, 162 ALR 
1003, 35 SE2d 47, holding that 
guardian and ward are in priv- 
ity with each other so as to satis- 
fy the condition of res judicata 


“J guess I shoulda been a lawyer or 
something. You see salesmen are born 
not Y 


the fa 
barga 
of em 
ployer 
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in that regard, where the surety 
on the official bond of a probate 
judge, in an action by a guard- 
ian, in its individual capacity, to 
recoup the loss sustained by the 
guardian when compelled to re- 
imburse the ward for the latter’s 
funds which it had improperly 
delivered to the probate judge, 
asserts as a bar a judgment in a 
previous action to which the 
ward (represented by a guard- 
ian ad litem), but not the guard- 
ian, was a party, absolving the 
surety from liability in respect 
of the ward’s funds on the 
ground that the probate judge 
had no legal authority to receive 
them. 

The annotation in 162 ALR 
1024 discusses “Judgment for or 
against ward, cestui que trust, 
trustor, or distributee, as res 
judicata as to guardian, trustee, 
assignee for creditors, receiver, 
or personal representative, not 
a party to action or proceeding 
in which judgment was ren- 
dered.” 


Labor Unions — injunction 
against unlawful aim. In Park 
& T. Import Corp. v. Interna- 
tional B. of T., 27 Cal2d Adv p 
620, 162 ALR 1426, 165 P2d 891, 
the California Court held, opin- 
ion by Justice Traynor, that a 
labor union may not be enjoined 
from picketing and boycotting 
for the purpose of bringing 
about a closed shop, by reason of 
the fact that it is not the chosen 
bargaining agent of a majority 
of employees, so that the em- 
ployer’s accession to its demand 
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for a closed-shop agreement 
would constitute an unfair labor 
practice under the National La- 
bor Relations Act; and relief 
should therefore be limited to 
enjoining the making of such de- 
mand. 

The annotation in 162 ALR 
1438 discusses “Right of em- 
ployer to injunction against 
picketing or boycott by labor 
union to enforce a demand com- 
pliance with which by employer 
would constitute an unfair labor 
practice.” 


Legitimation—conflict of laws 
as to. In Lund’s Estate, 26 Cal 
2d 472, 162 ALR 606, 159 P2d 
643, Judge Schauer wrote the 
opinion holding that in deter- 
mining whether an illegitimate 
son may claim a share of his 
father’s estate as a pretermitted 
heir, the question whether he 
has acquired by the father’s 
acknowledgment the status of 
legitimacy is to be determined 
by the law of the state in which 
the father was domiciled at the 
time of his death, aithough nei- 
ther father nor child was domi- 
ciled there at the time of the 
child’s birth and the legitimat- 
ing acts took place in a state by 
the law of which they did not 
operate to give him the status of 
a legitimate child. 

Supplementing an earlier an- 
notation in the series 162 ALR 
626 discusses “Conflict of laws 
as to legitimacy or legitimation, 
or as to rights of illegitimates, 
as affecting descent and distri- 
bution of decedents’ estate.” 
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Malpractice—res ipsa loquitur 
in case of. Chief Justice Gib- 
son, in Ybarra v. Spangard, 25 
Cal2d 486, 162 ALR 1258, 154 
P2d 687, wrote the opinion hold- 
ing that the doctrine of res ipsa 
loquitur may be applicable in 
cases of medical or dental treat- 
ment or hospital care. 

The annotation in 162 ALR 
1265 discusses “Physicians and 
surgeons: presumption or infer- 
ence of negligence in malprac- 
tice cases; res ipsa loquitur.” 


Master and Servant — negli- 
gence to employee’s children. 
Judge Chambliss in Graham v. 
Miller, 182 Tenn 484, 162 ALR 
571, 187 SW2d 622, wrote the 
opinion holding that an action is 


not maintainable against a par- 
ent’s employer for the death of 
a minor child, where, although 
the employer may have been 
guilty of a negligent omission 
contributing thereto, the posi- 
tive negligence of the parent 


was the primary operative 
cause, since under such circum- 
stances the employer would have 
a right of recovery over against 
the parent. 

The annotation in 162 ALR 
576 discusses “Liability of em- 
ployer for injury to wife or 
child of employee through lat- 
ter’s negligence.” 


Options — vperpetuities and 
restraints on alienation in. In 
Maddox v. Keeler, 296 Ky 440, 
162 ALR 578, 177 SW2d 568, 
Commissioner Van Sant wrote 
the opinion holding that a provi- 
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sion of a deed that should the 
grantee wish to sell, the grantor 
should have an option of pur- 
chasing at a stated sum, unre- 
stricted as to time, is, assuming 
it to create such an interest as 
will descend to the heirs of the 
grantor, violative of the rule 
against perpetuities. 

The annotation in 162 ALR 
581 discusses “Option to pur- 
chase as violation of rule against 
perpetuities or rule forbidding 
restraints on alienation.” 


Price Control Act — enforce- 
ment by state court of penalty. 
Two courts reached opposite 
conclusions on this interesting 
point. The Oregon Court in 
Bowles v. Barde Steel Co. 162 
ALR 328, 164 P2d 692, in an 
opinion by Justice Brand held 
the OPA penalties were recov- 
erable in the state court. While 
the Rhode Island Supreme Court 
opinion by Justice Condon 
reached a different conclusion in 
Robinson v. Norato, 162 ALR 
362, 438 A2d 467. 

The annotation in 162 ALR 
373 discusses “Enforceability of 
Federal penal statutes in state 
courts.” 


Principal and Agent—agent’s 
departure from instructions. 
The Arkansas Court in McHan- 
ey v. McHaney, 162 ALR 1175, 
190 SW2d 450, opinion by Jus 
tice Millwee, held that an agent 
whose authority is coupled with 
an interest may disregard  in- 
structions detrimental to his 
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own interest, only where in so 
doing he acts in good faith. 

The annotation in 162 ALR 
1182 discusses the question 
“Agent’s. disregard of princi- 
pal’s instructions where power 
coupled with an interest.” 


Public Employees — right to 
bargain collectively. Judge Gra- 
son, of the Maryland Court, 
wrote the opinion in Mugford v. 
Mayor and City Council, 162 
ALR 1101, 44 A2d 745, holding 
that provisions of a city charter, 
so far as they deal with hours, 
wages, and working conditions 
of city employees, preclude col- 
lective bargaining with respect 
thereto. 

The annotation in 162 ALR 
1106 discusses “Labor union’s 
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“Well, I suppose I could go to Law 
School under the G. I, Bill! At 
least that would solve our 
housing problem!” 
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right with respect to public em- 
ployment.” 


Public Moneys — appropria- 
tions for servicemen. In Brum- 
ley v. Baxter, 225 NC 691, 162 
ALR 930, 36 SE2d 281, Justice 
Devin, of the North Carolina 
Supreme Court, wrote the opin- 
ion holding that services ren- 
dered in the armed forces of the 
United States are “public serv- 
ices” within the meaning of a 
constitutional provision that 
none are entitled to exclusive or 
separate emoluments or privi- 
leges from the community but in 
consideration of public services. 

The annotation in 162 ALR 
938 discusses “Constitutionality 
of state statutes or ordinances 


providing for use of public 
funds or other public property 
for benefit of persons engaged in 
military service or veterans of 
such service.” 


Social Security Acts — “back 
pay” award by National Labor 
Relations Board. Justice Reed 
wrote the opinion in Social Se- 
curity Board v. Nierotko, 90 L 
ed (Adv 594), 162 ALR 1445, 66 
S Ct 637, holding that “back 
pay” awarded by the National 
Labor Relations Board upon the 
reinstatement of a wrongfully 
discharged employee constitutes 
“wages” in respect of which the 
employee is entitled to credit for 
old age benefits under the Social 
Security Act (49 Stat 622, ¢ 
531), which defines wages as 
“remuneration for employment” 
and employment as “any service 
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bse performed by an 
employee for his employer.” 

The annotation in 162 ALR 
1456 discusses “ ‘Back pay’ 
award under National Labor Re- 
lations Act as ‘wages’ within 
contemplation of Social Security 
Act.” 


State Taxation — solicitors. 
Justice Rutledge in Nippert v. 
Richmond, 90 L ed (Adv 496), 
162 ALR 844, 66 S Ct 586, wrote 
the opinion holding that a mu- 
nicipal ordinance imposing upon 
solicitors of orders for goods a 
license tax of $50 and one half 
of one percentum of the gross 
earnings, receipts, fees, or com- 
missions for the preceding li- 
cense year in excess of $1,000, 
imposes an unconstitutional bur- 
den upon interstate commerce. 

The annotation in 162 ALR 
857 discusses “Statute or ordi- 
nance requiring solicitor to ob- 
tain license, imposing tax or fee, 
as contrary to commerce clause 
as applied to solicitor of orders 
for goods to be subsequently 
shipped in interstate com- 
merce.” 


Taxes — city property held 
for resale. The Texas Supreme 
Court in Austin v. Sheppard, 
162 ALR 1116, 190 SW2d 486, 
opinion by Justice Sharp, held 
that lands acquired by a city on 
foreclosure of its lien for unpaid 
taxes and held by it for the pur- 
pose of resale are, while so held, 
exempt from taxation for state 
and county purposes, in virtue 
of a constitutional provision ex- 
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empting from taxation property 
owned and held only for public 
purposes. 


The annotation in 162 ALR 
1119 discusses “Property ac- 
quired by a taxing unit for de- 
linquent taxes as exempt from 


taxation by another taxing 
unit.” 


Transcript of Foreign Judg- 
ment — adequacy. An interest- 
ing pleading question was decid- 
ed in Picking v. Local Loan Co. 
162 ALR 678, 44 A2d 462, opin- 
ion by Judge Henderson, hold- 
ing that a transcript of a judg- 
ment entered in another state 
upon warrant of attorney does 
not show that it was entered in 
a court having jurisdiction, so 
as to be entitled to full faith and 
credit, where the cognovit and 
the note containing the alleged 
warrant of attorney were not 
included. 

The annotation in 162 ALR 
685 discusses “Necessity that 
the transcript of a judgment of 
another state upon a cognovit 
under warrant of attorney shall 
include the cognovit and the note 
containing the alleged warrant 
of attorney.” 


Veterans — statutory admis- 


sion to practice of law. A new 
type of statute was discussed in 
Re Levy, 162 ALR 805, 161 P2d 
651. Justice Robinson wrote 
the opinion holding that the 
Washington statute (Laws 1945, 
ec 181) relating to the admission 
of war veterans to practice law 
should, in view of the substitu- 
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tion of the words “may be ad- 
mitted” for “shall be admitted,” 
found in the original bill, be 
construed merely as permitting, 
and not as requiring, admission 
by the court of persons having 
the qualifications therein stated ; 
and therefore does not consti- 
tute a legislative encroachment 
upon the power of the Supreme 
Court to regulate admissions to 
the bar. 

The annotation in 162 ALR 
818 discusses “Admission of 
veterans or servicemen to prac- 
tice law.” 
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Wills — gift to heirs of one 
predeceasing testator. An inter- 
esting construction of a will 
arose in Re Austin, 162 ALR 
709, 20 NW2d 445. The opin- 
ion by Justice Garfield, of the 
Iowa Supreme Court, holds that 
the heirs of a daughter of a tes- 
tator, to whom he gave a life in- 
terest in his estate with remain- 
der to her heirs, and who died 
unmarried and childless in the 
testator’s lifetime, are to be de- 
termined at the time of testa- 
tor’s death, where, in view of the 
fact that the testator was the 
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daughter’s sole heir at the time 
of her death, a contrary con- 
struction would result in an in- 
testacy. 

The annotation in 162 ALR 
716 discusses “Time as of which 
‘heirs’ or ‘next of kin’ descrip- 
tive of beneficiaries of a devise 
or bequest are to be determined 
where ancestor predeceases the 
testator.” 


Wills — revocation of later 
will as reviving earlier. The 
Pennsylvania Supreme Court in 
Re Burtt, 353 Pa 217, 162 ALR 
1053, 44 A2d 670, opinion by 
Justice Stearne, held that in de- 
termining whether the revoca- 
tion of a will, which itself op- 
erated to revoke provisions of an 
earlier will, operates to revive 
such earlier will, it is immate- 
rial whether the subsequent will 
revoked the earlier will express- 
ly or did so by inconsistent pro- 
visions. 

Supplementing an earlier an- 
notation in the series, the one in 
162 ALR 1072 discusses “Revo- 
cation of later will as reviving 
earlier will.” 


Standing in Line 


Mary was one of the most popular girls in town. When 
she married, the church was crowded. Following the cere- 
mony, friends began to gather around to kiss the bride. 
After a hectic half hour, the breathless girl looked nar- 
rowly at a little man and said, “Hey, I don’t know you! 


Why are you kissing me?” 


“JT dunno, lady,” said the man meekly. 


“When I joined 


this line down the street, I understood it was for bacon!” 


Louisville Courier-Journal. 
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Condensed from Los Angeles 
Bar Bulletin, June, 1944 


Producer or Parasite 


By HON. FRANK G. TYRRELL 
Judge of the Municipal Court, Los Angeles, California 


eo organized 
bar should 
have its ideals, and 
recognize its re- 
sponsibilities. It 
must not shrink 
from the discharge 
of its duties to the 
great public, who 


look often in vain for informa-' 


tion and guidance. What other 
organized group is more compe- 
tent? Fortunately there have 
always been members of this 
great profession who in their in- 
dividual capacity have heard the 
summons to public service, and 
toiled manfully, but alone, to 
realize the ideal. But why 
should the standard be lowered; 
why should we strike our colors, 
when we organize? 

The fundamental question in- 
volved is that which all workers 
in every field must and do face: 
are we producers, or parasites? 
Lawyers can insinuate them- 
selves into society, adjust them- 
selves to their social and political 
environment, accept the status 
quo, taking everything “as is,” 
and find food and shelter, like 
any other parasite. They can, 
in their chosen field, enthrone 
stare decisis, ask no questions, 
utter no dissent. And so, in the 
wider field of human activity, 
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they can utter the 
shibboleth of the 
reactionary and 
the obscurantist, 
“whatever is, is 

right.” 
Recall the glow- 
ing words of Lord 
Brougham: “Tt 
was the boast of Augustus that 
he found Rome of brick and left 
it of marble. But how much no 
bler shall be the sovereign’s 
boast, when he shall have it to 
say, that he found law dear and 
left it cheap; found it a sealed 
book, left it a living letter ; found 
it the patrimony of the rich, left 
it the inheritance of the poor; 
found it the two-edged sword of 
craft and oppression, left it the 
staff of honesty and the shield of 
innocence.” In America the 
citizen is sovereign, and we can 
therefore write the word “law- 
yer” in place of the word “sov- 
ereign” in that memorable utter- 
ance. Yes, improvement in the 
law should be the lawyer’s boast. 
Not only that; there are in- 
volved problems outside the im- 
mediate precincts of the law that 
puzzle the public. They are in 
imminent and deplorable need 
of disinterested advice and re 
liable information. This press- 
ing need can never be met by the 
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diatribes of demagogues and the 
poisonous propaganda of parti- 
san politicians. Yet what else is 
there for them? The conditions 
under which it is sustained and 
nourished seem to make it im- 
possible for the metropolitan 
press to come to their rescue. 
Freedom of the press has come 
to mean, therefore, little more 
than the very limited freedom to 
publish news and proclaim opin- 
ion that will not disturb existing 
conditions, or turn worshippers 
away from the altars of the 
“God of things as they are.” 
And with rare exceptions, it is 
only the same voices that are 
heard on the lanes of the air. 
Men and brethren, are we all 
caught in the same inflexible web 
of circumstances? Must brain 
and voice always and forever 
kow-tow to the bump of caution? 
Will it be costly to do otherwise? 
To be sure it will. It is costly 
for the young men of the nation 
to don the uniform of common 
soldiers and march to the front. 


The lawyers of the American 
Revolution who were patriots 
did not hesitate. And today 
there is a world revolution. The 
masses everywhere are clamor- 
ing for the rights made articu- 
late in the Declaration of Inde- 
pendence. The rights to life, 
liberty and the pursuit of happi- 
ness have never yet been fully 
realized even here at home. 
“Jobs for all,” “Full employ- 
ment,” “A fair wage”—these are 
the echoing cries of the multi- 
tude. Can such demands be an- 


swered, these fundamental hu- 
man needs be met, only during 
war? 

It is not enough to make legal 
justice conform to contemporary 
conceptions of social justice; 
when we have done that, we shall 
have done much, but there re- 
mains the wide area of society 
in which our fellowmen are 
struggling for everyday justice 
in all social relations. Lawyers 
are citizens, with all the duties 
as well as all the rights of citi- 
zenship, and by their education 
and experience they are of all 
men best fitted to be leaders in 
social sanitation. The corpora- 
tion lawyer who studies to en- 
able his employer to enrich itself 
by exploitation is an enemy of 
society. The corporation must 
serve, not shear, the public. 

If, to serve acceptably a corpo- 
ration, the lawyer finds that he 
will be “tainted with the morals 
and manners of the market place 
in its most antisocial manifesta- 
tions,” he should immediately re- 
sign. Another will take his 
place? Doubtless; but one man 
will have maintained his integ- 
rity, and laid an oblation on the 
altars of justice. For justice is 
not an affair of the court room 
only. It permeates society, and 
justice and power are the foun- 
dations of any enduring state. 

As well imprison religion in 
the church and Sunday, as con- 
fine justice to law courts. Of 
course the intelligent champion 
of human rights will not always 
take the shibboleths and war 
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cries of the hungry, tattered 
multitude at their face value. 
Indeed, brain and conscience 
may both compel him to oppose 
them and modify them. If a cor- 
poration has been wronged, he 
will seek to redress that wrong 
with the same loyalty and fidel- 
ity that urge him on in the fight 
for the rights of the common 
man. 


The admonition of Carlyle is 
apropos: “The Situation that 
has not its Duty, its Ideal, was 
never yet occupied by man. Yes, 
here in this poor, miserable, 
hampered, despicable Actual, 
wherein thou even now standeth, 
here or nowhere is thy Ideal; 
work it out therefrom; and, 
working, believe, live, be free.” 


Sauerteig said the hell of the 


“Hold everything, Joe! Here’s a law- 
yer who wants to close a deal for 
that future house!” 
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English is not getting on, espe- 
cially not making money. Un- 
doubtedly the lawyer who es- 
pouses a just but unpopular 
cause will lose opportunities to 
make money. But is he willing 
to stultify himself for lucre? Or 
will he assert his manhood, and 
stand up as a member of a 
learned and noble profession, 
and hold inflexibly to its compel- 
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ling ideals of truth and justice? 
The Mammonism others would 
have him worship has become 
asinine. It is no longer fit to 
command beasts, say nothing of 
men. Let the lawyer assert his 
independence and freedom ev- 
erywhere and always, in the or- 
ganized bar and out of it, and 
go forward building the new 
America of the nobler life. 


Unprepared 


A golfer had lost his ball, and not unnaturally, was in- 
clined to be annoyed with his caddie. 
“Why didn’t you watch where it went?” he asked an- 
grily. 
“Well, sir,” said the boy, “it don’t usually go anywhere, 
and so it took me unprepared like.” 
Cosgrove’s Magazine 


Hello, Central 


A busy lawyer was using the telephone. 
tral double-two, double-two,” he said. 

“Two-two, two-two?” repeated the exchange girl, re- 
proachfully. 

“All right,” said the lawyer, patiently, “you get me the 
number and we’ll play train later on.” 


“T want Cen- 


When Silence Speaks 


After the clergyman with whom he was playing a round 
of golf had completely missed the ball several times, the late 
U.S. Supreme Court Justice, John Marshall Harlan, looked 
intently in his fast-reddening face. 

The Justice said quietly, “Reverend, it’s the most pro- 
fane silence I ever knew.” 





Justice on the Wing 


By ALBERT E. SHERLOCK 


of the Denver, Colorado, Bar 
From Dicta, November, 1945 


ao 166th Legislative Session 
of the State of New Jer- 
sey, which met in solemnity with 
his Excellency, the Honorable 
Charles E. Edison as governor, 
and Lettie E. Savage as a mem- 
ber of the Assembly represent- 
ing the qualified voters of Mon- 
mouth, New Jersey, thought it 
fitting and proper to promulgate 
new laws for the further protec- 
tion of migratory waterfowl as 
they winged their way over the 


sovereign state of New Jersey. 
After due deliberation, the fol- 
lowing statute was passed by the 
senators and assemblymen of 


that great state: Revised Stat- 
ute Cumulative Supplement of 
New Jersey, Title 23, Chapter 4, 
Section 18, Laws of 1942, ap- 
proved May 2, 1942, which stat- 
utory amendment set the hours 
for shooting of migratory water- 
fowl not in conflict with the fed- 
eral rules and regulations as con- 
tained in the Migratory Hunting 
Act of 1916 and all amendments 
thereto. The latter story fol- 
lows, showing travesty of justice 
and the J. P.’s interpretation of 
that statute. It is a rather in- 
teresting yarn and contains facts 
which are not only humorous 
but pathetic from the standpoint 
of legal reasoning. 
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On or about January 1, 1945, 
one Ellis E. McCoy and two of 
his companions were apprehend- 
ed by the assistant game warden 
and arrested, the charge being, 
“gunning after sundown.” The 
record is silent as to any evi- 
dence that McCoy and his two 
companions had in their posses- 
sion at the time of their arrest 
any species of migratory water- 
fowl. They were haled before 
the justice of the peace and he, 
as a side activity, was employed 
in a war plant. The Honorable 
Justice of the Peace informed 
the defendants and game warden 
that he was in a hurry to get to 
work and did not have much 
time to attend to the case then 
before the bar of justice. In the 
discussion that followed between 
the game warden and the justice 
of the peace, the assistant game 
warden suggested that lots be 
drawn to determine who the cul- 
prit should be, and the “court” 
said that was agreeable to him. 
Immediately the justice of the 
peace and the game warden 
made preparations for the draw- 
ing which later took place. The 
warden held the “hat” and 
forced the defendants to draw 
slips therefrom. The first two 
defendants each drew a “no” 
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and when it came to McCoy’s 
turn, so far as he was concerned 
the lottery being over, he was 
presented by the assistant game 
warden with the slip marked 
“yes” and the cheering news by 
the warden and the justice of the 
peace that it also carried a pen- 
alty of $20.00. The justice im- 
posed costs on all, even the “‘ac- 
quitted,” and the two that drew 
the slips with the “no” marked 
thereon $5.50 each; also $5.50 
for McCoy, and he pocketed for 


his judicial efforts the sum of - 


$16.50. 

McCoy being displeased with 
his drawing of the slip marked 
“yes” and justice being dealt out 
on a lottery basis, made an appli- 
cation for a writ of certiorari to 
the Supreme Court of New Jer- 
sey, and under the Supreme 
Court practice, a single justice 
is empowered to hear and deter- 
mine such application in a sum- 
mary manner. This Justice Jo- 
seph L. Bodine did. 

The justice of the peace then 
admitted the lottery, the imposi- 
tion of the fine and the pocket- 
ing of the costs. The court set 
the conviction aside, ordered the 
return of the costs and required 
that the J. P. pay all the costs in 
the Supreme Court proceeding. 
As a result of the Supreme Court 
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ruling, McCoy was not a victim 
of Justice on the Wing. He was 
refunded his fine of $20.00, the 
J. P. was forced to return the 
costs of $16.50 and further had 
to pay the Supreme Court costs 
of $91.00. After all the proceed- 
ings were completed, justice tri- 
umphed and the 166th Legisla- 
tive Session of New Jersey can 
again face their constituents and 
state that their laws were not 
the victim of a lottery. 


Burden-Bearing Animal 
“What is a common carrier?” asked the professor. 


“Must be man,” said the sweet co-ed. 


“First, he carries 


her toys around. Then her books, then her wraps, then her 
children, her groceries, and her baggage and bundles. Final- 


ly, her grandchildren.” 


—Christian Science Monitor. 





Lawyers and the Cost of Living 


—_——_——__—_————»{_ By FRANK S. BALTHIS, Jr. 


pease like all consumers, 
are vitally interested in the 
cost of living. Almost everyone 
is aware of the steady and occa- 
sionally sharp increases that 


have taken place since the start 
of the European War in Septem- 
ber, 1939. There have also been 
some adjustments in the share 
of the national income, among 
the various classes of workers, 
farmers and professional people. 


A further increase in the cost of 
living and perhaps another ad- 
justment of the national income 
is expected in the period ahead. 
For these reasons lawyers should 
be keenly interested in the 
changes which are now taking 
place. 

According to the Bureau of 
Labor Statistics of the United 
States Department of Labor, 
consumers’ prices have gone up 
31.7 % from August, 1939 to 
January 15, 1946, for the nation 
as a whole. The consumers’ 
price index includes the follow- 
ing sections: (a) food; (b) 
clothing; (c) rent; (d) fuel, 
electricity, and ice; (e) house 
furnishings; and (f) miscellane- 
ous items and services, such as 
medical and dental care, trans- 
portation, theater admissions, 
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automotive and other repair { 
services. The consumers’ price | 
index only partially shows the 
wartime effects in changes of 
quality and availability of con- 
sumers’ goods. The President’s 
Committee on the Cost of Living 
estimated some time ago that 
such factors, together with cer- 
tain others not fully measured 
by the index, would add a maxi- 
mum of three to four points to 
the index for large cities be- 
tween January, 1941 and Sep- 
tember, 1944. If account is also 
taken of continued deterioration 
of quality and disappearance of 
low priced merchandise between 
September, 1944 and January, 
1946, the overall adjustment for 
the period would total approxi- 
mately five points. In Los An- 
geles the cost of living has in- 
creased more than the national 
average, and the consumers 
price index has gone up 31.9% 
from August, 1939 to January 
15, 1946. A breakdown of the 
overall index is interesting. It 
will be seen that the food section 
has gone up substantially higher 
than the others. A comparison 
of the percentage increases na- 
tionally and locally is as follows: 
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Percentage Increase from 
August, 1939 to Jan- 
uary 15, 1946 


National Los 
Average Angeles 


Index 
Consumers’ Prices 
(all items included) ae 


and Ice .. sete 
House Furnishings . 
Miscellaneous 


Since the national increase of 
31.7% to January 15, 1946 was 
published, Chairman Marriner 
S. Eccles, of the Federal Reserve 
Board, predicted on February 
25, 1946, that the cost of living 
may rise to over 40% above pre- 
war levels, or 10% more than 
now, under the new wage-price 
policy. While some economists 
place the increase from present 
levels somewhat under Mr. 
Eccles’ figure, or at approxi- 
mately 5% from present levels, 
nevertheless, it is fairly assured 
that we may expect further in- 
creases during the coming year. 

While lawyers are hard hit, as 
are all other consumers, by the 
increased cost of living, they 
have also been affected by sharp- 
ly increased overhead costs. A 
substantial increase in commer- 
cial rents for office space has oc- 
curred during the past year, as 
most lawyers whose leases ex- 
pired have sadly learned. Law- 
yers whose office leases expire 
during the coming year are prob- 
ably faced with an increase. 
Other increases in overhead 
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costs, particularly for competent 
secretarial and_ stenographic 
help, have been steady. 


With the steady increase in 
the cost of living arid also in the 
average lawyer’s overhead costs, 
each individual attorney will 
have to ascertain whether his 
gross income has been going up 
in a corresponding fashion. 
Those lawyers whose gross in- 
comes are in a large part on a 
fixed basis are not faring too 
well in this adjustment period. 
Undoubtedly many attorneys 
have been able to increase their 
gross incomes, at least in part, 
to take care of the increases. 
Judges, whose salaries have been 
increased only moderately, are 
financially hurt by the substan- 
tial increase in the cost of liv- 
ing. This is particularly true as 
to members of the federal judici- 
ary, who have had no salary 
increases. 


During the war years, and in 
the adjustment period following, 
it is apparent that certain classes 
have increased their respective 
shares of the national income, 
while others are losing theirs. 
For example, the net incomes of 
farmers and of unskilled and 
marginal labor have gone up 
more than 100%. 

While no relief is in sight, and 
lawyers as a class will not wish 
to take action, it seems clear that 
each individual lawyer will find 
it necessary and important to 
consider the relationships of 
gross income, increased over- 
head costs and the cost of living. 





A Forcible 


Detainer Case % _By NORMAN HORTON 


N OLD man came to my office 
A one morning and presented 
me with a copy of summons is- 
sued from a Justice of Peace 
court informing him that he had 
been sued in a Forcible Entry 
and Detainer action for the pos- 
session of a 40 acre tract of land. 
He claimed the landlord, plain- 
tiff in the action, had orally 
agreed that he might remain 
on this land for three years for 
a consideration consisting of 
certain improvements, including 
the clearing of the land, the 
building of fences, barns, etc., 
a part of which he had already 
executed. And now at the ex- 
piration of the first year the 
landlord was attempting to dis- 
possess him on the grounds that 
he had failed to make a crop and 
pay any crop-rent. 

I realized at once, that al- 
though as a rule real estate can 
only be leased for one year by 
oral agreement, this case came 
under the exception to the rule 
where an executed or partially 
executed contract applied. So I 
asked the old gentleman if he 
had any witnesses by whom he 
could prove that the landlord had 
agreed that he could have the 
land for three years, and he said 


of the Hugo, Oklahoma, Bar 


that he did. Then upon his 
agreement to pay a fee of $25.00 
I agreed to defend him. 

When the case came to trial he 
brought his witnesses with him, 
the most important of whom, 
was an old field worker who 
unhesitatingly took the witness 
stand and emphatically swore 
that he had been walking down 
the road at the time my client 
was negotiating this oral con- 
tract with the plaintiff, and that 
he plainly overheard all that was 
said, and that the plaintiff un- 
equivocally agreed that my client 
should have the land for three 
years for the improvements 
placed upon it and for whatever 
crop-rent there might be after 
the land was cleared and put into 
cultivation. 

Principally upon this testi- 
mony the court immediately ren- 
dered its decision in favor of my 
client and against the old land- 
lord whom we had portrayed as 
an old skinflint attempting to 
swindle an honest man of the 
proceeds of his toil. But after 
the court’s judgment the parties 
negotiated a settlement between 
themselves wherein the landlord 
agreed to pay my client the sum 
of $100.00 for his incompleted 
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improvements, upon the pay- 
ment of which my client agreed 
to vacate the premises. 

The landlord complained bit- 
terly about being the victim of 
an unscrupulous shyster, but I 
thought that was only to be ex- 
pected, and thought no more 
about the affair until about three 
weeks later, when my client 
showed up in the radiant good 
humour of a triumphant litigant. 
He entered the office laughing, 
walked around my desk and aft- 
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er punching me in the ribs good 
naturedly, gave me a sly wink. 

Then he said: “We _ shore 
poured it on old man , didn’t 
we?” And after I agreed that 
we did, he continued, “But you 
know I didn’t get as much out of 
it as I figured on. By the time I 
paid your fee, and paid that 
farm hand ten dollars to swear 
that lie, I didn’t have much left.” 

Then I began to understand 
why lawyers sometimes get such 
terrible reputations. 


Not Transferable 


Down in Birmingham, Alabama, a Negro church group 
tendering a fish dinner to their congregation discovered a 
serious omission in the printing of their admission tickets. 


They had left off the very necessary stipulation. 


transferable.” 


“Not 


The oversight was repaired by a large sign posted at the 
entrance to the banquet hall, reading: 
“Nobody admitted unless he comes himself.” 


Christian Science Monitor. 


What's the Difference? 
“Half the City Council are Crooks,” was the glaring 


headline. 


A retraction in full was demanded of the editor under 


penalty of arrest. 


Next afternoon the heading read, “Half the City Council 


aren’t Crooks.” 


Cosgrove’s Magazine 


Not So Angry 


Two angry candidates of opposing political beliefs 
rushed at each other. Friends stepped in to separate them. 


Each struggled to get at the other. 
extremely violent efforts of the other exclaimed: 
One man can hold me!” 


you men hold Jones! 


The first, seeing the 
“More of 


Christian Science Monitor. 
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How About Getting Modern? 


CT 


Let's Talk and Think in Terms of Today 


By ALFRED GANS 


Pity the lawyer! He must dis- 
tinguish 

’Twixt Latin, old French and 
just plain English! 

The law is an ass, as said Bum- 
ble the Beedle 

In distinctions which dance on 
the point of a needle! 

I wish that I could for all breth- 
ren erase 

The distinction ’tween trespass 
and suit on the case. 

And I’d keep a small corner, and 
not up in Heaven, 

For distinctions between detinue 
and replevin. 

Why should a poor lawyer think 
over and over 

Shall I use trespass de bonis non 
or just trover? 

And the fine line, if any, ’twixt 
assumpsit and debt 

Hasn’t clearly been drawn by 
anyone yet. 

Though heroes have tried, in 
blood, sweat and tears 

For almost a thousand full 
tortuous years. 
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The mere thought of the mon- 
ster—formedon in descender 

Is enough to convince me to go 
on a bender! 

If you think that the world needs 
a new Esperanto 


Start in by abolishing old quo 
warranto! 

And, in doing away with all 
warring factions 


Let’s also eliminate all forms of 
actions! 


And it isn’t only the form that 
amazes 


But the way to pronounce those 
old Latin phrases. 


In one negligence case there will 
be a strong plea 

To admit this in evidence as 
clear “res gestae.” 

Another practitioner strongly 
will try, 

To exclude the matter ’cause it’s 
not “‘res gestae.” 

One man studied Latin, and al- 
ways will place 

A thing or a right as a well-de- 
fined “res.” 
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But he won’t get any more To use in the law, words that 
clients or fees you and I 

Than the fellow who simply calls Would use in our everyday life 
it a “res. and vernacular 

Since we live in a modern world, And make law effective although 
let’s try less spectacular! 


“My husband learns naughty words in court too, but I just 
wash his mouth with soap!” 
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The Mahatma as a Lawyer’ 


By HON. ERVIN S. FULOP 


Judge, 2nd Judicial District, Union County, Union, N. J. 


T is entirely possible that the 

man of the present age who 
will have the greatest influence 
on the history of the world is 
Mohandas K. Gandhi, to whom 
Winston Churchill referred as 
“the half-naked fakir.” He has 


already been designated as a 
Mahatma or Saint among the 
people of India. Some have tried 
to ascribe supernatural powers 
to him, which he has rejected. 
If the British had been a little 
less wise, or a little less lucky, he 


might. have died in prison and 
been deified as a martyr. Al- 
though he holds no position of 
authority and has no power to 
enforce any of his views, mil- 
lions of people follow his leader- 
ship. His is a moral leadership, 
acting upon the minds and con- 
sciences of people. He suggests 
a philosophy and an ethical code 
for the conduct of life and his 
teaching is most like a religion, 
not limited in application to a 
temporary local or national con- 
dition. 

Gandhi is then a great spirit- 
ual leader whose influence may 
extend further after his death 
than during his lifetime. No 
one can say whether or not this 
will be the case, but the exam- 


1 The facts in this article are almost entirely 
taken from ‘“‘The Mahatma and the World” by 
Krishnalal Shridharani, Duell, Sloan and 
Pearce, New York, 1946. 


ples of Socrates and Jesus point 
to the possibility. 

It is of interest to us to note 
that Gandhi was educated as a 
lawyer and practiced his profes- 
sion with varying success for 
over 20 years. He went to Eng- 
land in 1888, studied law at the 
Inner Temple and returned to 
India in 1891. He stayed for a 
while at Rajkot where his broth- 
er was a prosperous business- 
man. Then he went to Bombay 
to gain experience. In his first 
case, he lost his nerve, could not 
cross examine the opposing par- 
ty, and gave up. After a few 
months in Bombay, he returned 
to Rajkot, where he set up his 
office. His brother’s influence 
and the payment of commissions 
to those who brought him the 
business, procured for him a rea- 
sonable office practice. 

Two years after his return 
to India, some Mohammedan 
friends of his family offered 
Gandhi a trip to South Africa to 

ssist in a large litigation there 
and also to help carry on the 
English correspondence of their 
business firm. Gandhi went to 
South Africa in 1893 and stayed 
until 1914. Mr. Shridharani tells 
us that he “built up the most 
fabulous income of any lawyer 
in South Africa.” 

The case for which he was 
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hired to go to South Africa 
was settled by his efforts. He 
achieved this result by making a 
friend of the opposing party and 
acting as arbitrator between the 
parties. 

In another case, we are told, 
Gandhi discovered in court that 
his client had deceived him and 
was attempting to deceive the 
court. He interrupted the trial 
and moved for a dismissal of his 
client’s case. Mr. Shridharani 
points out that this was an un- 
orthodox procedure, but tells us 
that Mr. Gandhi was commended 
by the court and that the erring 
client apologized to Mr. Gandhi 
for getting him involved in a 
shady case. 


I can not avoid a little skepti- 


cism as to the accuracy of the 
lay account of this incident. It 
seems more likely that the client 
refused to pay Gandhi’s bill and 
told all his friends that Gandhi 
had sold him out to the other 


side. However, it appears that 
Gandhi obtained a reputation for 
integrity and also for ability and 
that he became successful as a 
lawyer, rendering his greatest 
service in obtaining amicable ad- 
justments of differences. 

At the same time, Mr. Gandhi 
was busy organizing and leading 
the Indians of South Africa. 
The Indians had been brought to 
South Africa as indentured la- 
borers from 1860 on. After 
serving out their time, many 
stayed and settled. Other In- 
dians came voluntarily to handle 
the affairs of their countrymen. 


COMMENT 


By 1894, there were 80,000, by 
1906 there were 92,000, and at 
the present time there are a very 
large number of Indians in South 
Africa. They were and are 
treated as colored people, and 
have had a hard struggle toward 
equality of rights with the 
whites, which they have not yet 
achieved. Mr. Gandhi did much 
to improve their condition. 


The young man who got stage 
fright in his first case and failed 
in practice in Bombay not only 
succeeded in practice in Africa, 
but also developed his powers of 
private and public persuasion to 
a remarkable degree. He had 
and has the ability to charm 
most of those with whom he 
comes into contact, so that many 
political antagonists have be 
come strong personal admir- 
ers. He has retained his hab- 
it of speaking out his views 
to those to whom they are 
most distasteful, but knows the 
value and necessity of com- 
promise and concession. He is 
a shrewd calculator of the effect 
of moves in view of the psychol- 
ogy of others, which capacity 
may have been much aided by 
his training and experience as a 
lawyer. He does many things 
that sound naive and sometimes 
fail, as for instance, his letter to 
Hitler begging him not to em- 
broil the world in war. But his 
apparent naivete usually seems 
to be the result of greater con- 
fidence and a deeper understand- 
ing than most men have. Thus 
he can sometimes succeed in ob- 
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taining results by the simple di- craftsman by educators, ph 
rectness which we attribute to cians, economists, philosophe 
children and which is seldom at- religious leaders, politician 
tempted and still more rarely statesmen and authors, as wi 
succeeds for an adult. as by lawyers. He has done in 

He returned to India in 1915, portant work in all these field 
an acknowledged leader of mil- We may, however, justly add 
lions of Indians. He has not name to the long list of gre 
practiced law since that time. leaders who obtained their bas 
He may be claimed as a fellow training in the law. 


Law and Nature 


A certain well-known New York bank attorney becomes 
slichtly crimson of countenance when he is reminded of a 
certain encounter he recently had with his clever little six- 
year-old niece. 

“Tell me, Uncle Harry,” said the bright youngster, “if a 
man had a peacock and it went into another man’s yard and 
laid an egg, who would the egg belong to?” 

The lawyer smiled indulgently and replied, “Why, the egg 
would belong to the man who owned the peacock, but he 
could be prosecuted for trespassing if he went on the other’s 
property to get it.” 

The child seemed much interested in the explanation, but 
when it was over she observed agreeably, “Uncle, did it ever 
occur to you that a peacock couldn’t lay an egg?” 


—Wall Street Journal. 


He Still Had His Wit 


That picturesque leader of American lawyers, Rufus 
Choate, with his mackerel-like complexion, was ill most of 
his life with symptoms which were not understood in his 
time, but which were probably due to Bright’s disease. The 
strongest thing about him was a heavy watch chain—it was 
strong enough to hold a bull. Time and again his friends, 
noting his weakened condition, urged him to take a vacation 
to rebuild his constitution. “The constitution was destroyed 
long ago,” was Choate’s reply. “I am now living under the 
by-laws,” 

—Donald A. Laird in Your Life. 








